
From: Spina, Providence
To: Hoang, Anhthu
Subject: FW: PI#70508 - ACUA - Stack Test Process Data for Subpart LLL - TST200001 - U5
Date: Wednesday, June 3, 2020 3:32:38 PM

 
 
Providence Spina
202-564-2722
 

From: Joseph C. Pantalone <jpantalone@acua.com> 
Sent: Wednesday, April 01, 2020 11:17 AM
To: Spina, Providence <Spina.Providence@epa.gov>
Cc: Rick Dovey <rdovey@acua.com>; Linda Bazemore <lbazemore@acua.com>; Sal Perillo
<sperillo@npdlaw.com>; Tom Ganard <tganard@acua.com>; Joseph Weber <jweber@acua.com>;
William Hiller <WHiller@acua.com>; Kevin Whitney <kwhitney@acua.com>
Subject: FW: PI#70508 - ACUA - Stack Test Process Data for Subpart LLL - TST200001 - U5
 

Providence,
 
We provided this information to the Government in my latest Progress
Report on March 30.
 
March 30, 2020 - ACUA had been prepping for the Stack Test on A Furnace to be
conducted on March 31.  Throughout the pandemic issues, we were assuring staff
that bringing additional outside services (consultants and stack testers) was not
putting them at risk or equally important the outside service concerns with our staff as
well.  The staff and the consultants were all satisfied with the safeguards to be
implemented that we were not placing anyone at extraordinary risk.
Notwithstanding that hurdle, since the start of the quarantine edicts (major impact for
the Atlantic City because of the casino/tourism industry), there has been a significant
impact on flows.  To that point for the first time when the A Furnace Stack test has
been scheduled, our flows are not producing sufficient and consistent solids to run the
test under what would be considered to be normal operating levels.  (See attachment
for Flow analysis)
Hence, under these circumstances, we have decided to delay the stack test a few
days to again evaluate the solids mass and we will be regrouping again on
Wednesday morning to see if we can proceed.  From what our operators are
reporting there is a strong possibility that the situation would not change and as a
result we could be postponing to a post crises timeframe when situations return to
somewhat normalcy.  Therefore, we would need a waiver of the 11-13 month
requirement for the A Furnace Slack test under an Administrative Defense given the
situation that is not only regional but global and unprecedented.
 



 
 

This morning we met again and the situation regarding sludge quantity
did not improve.  As a result, due to the uncertainty of the solids
coming through the plant, we have decided to postpone the stack test
and are looking tentatively to September, an actual date to be
determined.  We have advised the NJDEP accordingly as evidenced
below.

 
Obviously, this situation is the result of the pandemic.  Please
acknowledge receipt of this notice.
 
 
ty
 
 
 
 
 
 
 
 
 
 
Joseph C Pantalone
Vice President – Wastewater
Atlantic County Utilities Authority
jpantalone@acua.com
 
p:  609-343-7732
c:  
 
 

From: Rosania, John <John.Rosania@dep.nj.gov> 
Sent: Wednesday, April 1, 2020 10:53 AM
To: Joseph C. Pantalone <jpantalone@acua.com>
Subject: RE: PI#70508 - ACUA - Stack Test Process Data for Subpart LLL - TST200001 - U5
 

WARNING:  External Email - This email originated from outside of the Atlantic
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From: Rosania, John <John.Rosania@dep.nj.gov> 
Sent: Tuesday, March 31, 2020 3:09 PM
To: Joseph Weber <jweber@acua.com>; Joseph C. Pantalone <jpantalone@acua.com>
Subject: PI#70508 - ACUA - Stack Test Process Data for Subpart LLL - TST200001 - U5
 

WARNING:  External Email - This email originated from outside of the Atlantic
County Utilities Authority.
DO NOT CLICK links or attachments unless you recognize the sender and are
expecting the email.

 

Hi Joe,
 
Please collect the following process data every ½ hour during the stack test on Incinerator A,
scheduled for April 1-3, 2020, for the above.  Send all collected data to me when stack test is
completed.
 
Thanks,
John
 



From: Buettner, Robert
To: Cardile, Joseph; Ritz, Phillip
Cc: LaVigna, Gaetano; Ihlenburg, Erick
Subject: FW: ACUA incinerator B stack test reschedule
Date: Friday, May 29, 2020 7:09:53 PM

FYI
 
Robert Buettner
Chief, Air Compliance Branch
US EPA Region 2 DECA/ACB
290 Broadway, 21st Floor
New York NY 10007
buettner.robert@epa.gov
(212) 637 5031
CONFIDENTIAL:  This transmission may contain deliberative and/or enforcement confidential,
attorney-client, or otherwise privileged material.  Do not release under FOIA without appropriate
review.  If you have received this message in error, you are asked to notify the sender and to delete
this message.
 

From: athamfeldt@chavond-barry.com <athamfeldt@chavond-barry.com> 
Sent: Friday, May 29, 2020 4:39 PM
To: Buettner, Robert <Buettner.Robert@epa.gov>
Subject: ACUA incinerator B stack test reschedule
 
Robert,
 
I know you have been copied on previous emails regarding the ACUA incinerator B stack test but
please let this email serve as formal notice that the incinerator B stack test at ACUA must be
rescheduled due to the lack of sludge available to perform the stack test – a ramification of the
covid-19 pandemic.  We are attempting to reschedule the stack test for the week of October 19,
2020.
 
I will keep you updated as this continues to develop.
 
Sincerely,
 
Albert Hamfeldt P.E.
Chavond-Barry Engineering Corp
P.O. Box 205
400 Route 518
Blawenburg, NJ 08504
Office: (609) 466-4900 ex 208
Fax: (609) 466-1231
athamfeldt@Chavond-Barry.com
 





From: Bragan, Mary Jo
To: White, Aubrey
Cc: Campbell-Dunbar, Shawneille; Hall, Renea; Castillo, Jairo; Bragan, Mary Jo; Chavez, Araceli; Driskell, Amanda
Subject: RE: CCR
Date: Tuesday, April 21, 2020 6:18:25 PM
Attachments: oecamemooncovid19implications Bodine.pdf

 
Hey Aubrey -
 
Hope you are doing well and staying safe.  Brian Smith and Renea forwarded your question to me
regarding a reporting violation due to the late submittal of monitoring results for a water system in
Alabama.  Per the attached COVID-19 Implications for EPA’s Enforcement and Compliance Assurance
Program policy signed on 3/26/2020 by Susan Bodine, Assistant Administrator for EPA’s Office of
Enforcement and Compliance Assurance, the EPA expects operators of public water systems to
continue normal operations and maintenance as well as required sampling to ensure the safety of
our drinking water supplies. The EPA also expects laboratories performing analysis for water systems
to continue to provide timely analysis of samples and results.
 
In the specific situation concerning the water system with the monitoring violation, the system
should follow the guidelines set out in Subpart A (General Requirements) and Subpart E (Public
water systems regulated under the Safe Drinking Water Act) of the EPA policy. Specifically, the
system should report the violation on the CCR and follow the steps below:
 

1. Act responsibly under the circumstances in order to minimize the effects and duration of any
noncompliance;

2. Identify the specific nature and dates of the noncompliance;
3. Identify how COVID-19 was the cause of the noncompliance, and the decisions and actions

taken in response, including best efforts to comply and steps taken to come into compliance
at the earliest opportunity;

4. Return to compliance as soon as possible; and
5. Document the information, action, or condition specified in a. through d.

 
I also do not see any reason why they could not follow your recommendation below and add
information to the CCR explaining the circumstances leading to the violation. 
 
As for enforcement, the EPA does not expect to seek penalties for violations of routine compliance
monitoring in situations where the EPA agrees that COVID-19 was the cause of the noncompliance
and the entity provides supporting documentation to the EPA upon request. In this situation, the
EPA will consider the circumstances, including the COVID-19 pandemic, when determining whether
any enforcement response is appropriate.
 
Please feel free to reach out to me should you have any additional questions.
 
Sincerely-
Mary Jo Bragan                       
Chief, Water Enforcement Branch



Enforcement and Compliance Assurance Division
US Environmental Protection Agency, Region 4
61 Forsyth Street , Atlanta, GA 30303
404-562-9275, bragan.maryjo@epa.gov
 
 
 
 
From: White, Aubrey <AHW@adem.alabama.gov> 
Sent: Tuesday, April 21, 2020 1:58 PM
To: Hall, Renea <Hall.Renea@epa.gov>
Subject: CCR
 
Hi Renea, I have a question.  A water system has incurred a reporting violation because their
laboratory submitted their monitoring results late.  Apparently, this occurred because the person
tasked with uploading the data was in quarantine.  We issued the system a reporting violation, and
reminded them that the violation needs to be listed on their CCR.
 
The system has requested 1) that we retract the violation, and if we cannot do that - 2) waive the
requirement to list the violation in the CCR.  I do not know of any way to “forgive” a violation so that
it goes away, and I do not see any way out of listing the violation in the CCR, though I have told them
they can certainly add other information explaining the circumstances leading to the violation.  We
do not plan to take any enforcement, other than the violation letter we sent them.
 
My position has been that violations that occur during the pandemic are still violations, and any
actions specified by the rules are still requirements.  But given the circumstances we can consider
using enforcement discretion – such as not issuing a formal NOV or order.  Is this how EPA looks at it
as well, or is there some way I can forgive a violation and/or get them out of listing the reporting
violation in the CCR?
 
I owe the system a response, so if there is any way you could get back with me on this quickly it
would be greatly appreciated.  Thank you.









From: Murphy, Elizabeth
To: scott.mcdonald@adm.com
Cc: Elkins, Timothy; Greenhagen, Andrew
Subject: FW: [EXTERNAL] Class VI Example Permit App
Date: Friday, June 12, 2020 3:34:00 PM
Attachments: 20200528 CO2 Fluid Sampling COVID-19 Non-Compliance - SUBMITTED.pdf

image001.png

Scott,
 
I was forwarded your request from the UIC Program in Region 5.  Thank you for your letter of May
28, 2020. As you are likely aware, EPA issued a Temporary COVID-19 Enforcement Policy and FAQs
addressing potential compliance issues during the COVID-19 public health emergency. Thank you for
managing your obligations responsibly while continuing to operate your business during
extraordinary times.
 
Beth Murphy
 
Elizabeth W. Murphy, MPH
Chief, Section 3
Water Enforcement & Compliance Assurance Branch
US Environmental Protection Agency 
77 W. Jackson Blvd.
Mail Code ECW-15J
Chicago, IL 60604-3590
Murphy.Elizabeth@epa.gov
phone: (312) 353-4227
1-800-621-8431 x 34227
fax:  (312) 980-8745

 

From: Greenhagen, Andrew <Greenhagen.Andrew@epa.gov> 
Sent: Thursday, June 11, 2020 2:35 PM
To: Murphy, Elizabeth <Murphy.Elizabeth@epa.gov>
Cc: Perenchio, Lisa <perenchio.lisa@epa.gov>
Subject: FW: [EXTERNAL] Class VI Example Permit App
 
Hello Beth,
 
I’m forwarding an email received yesterday regarding non-compliance caused by COVID-19.
 
Andrew Greenhagen
U.S. Environmental Protection Agency - Region 5
Underground Injection Control
(312) 353-7648



 
 
 

From: McDonald, Scott <Scott.McDonald@adm.com> 
Sent: Wednesday, June 10, 2020 9:53 AM
To: Greenhagen, Andrew <Greenhagen.Andrew@epa.gov>
Subject: RE: [EXTERNAL] Class VI Example Permit App
 
Hello Andrew,
 
That is fine. 
 
Also I have tried to upload some docs to the GS system and still having a couple problems. 
Please see the attached letter and forward to Steve Jann.  I will upload it from home.
 
Best Regards,
 
Scott MCDONALD
Biofuels Development Director
Project Director, IL-ICCS Project
Archer Daniels Midland Company
1001 N. Brush College Rd.
Decatur, IL 62521
217-451-5142: Direct
217-451-2457: Fax

: Cell
scott.mcdonald@adm.com    
(b) (6)
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Bhatt, Krishna

From: Salgado, Angel
Sent: Thursday, May 14, 2020 6:02 PM
To: Barbagallo, Lydia; Simon, Paul
Cc: Chester, Amy; Cuevas, David; Guerrero, Carmen; Rodriguez, Teresita
Subject: FW: EPA's response to April 8, 2020 Letter from RSI on Sampling During COVID-19

FYI. 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Salgado, Angel <Salgado.Angel@epa.gov>  
Sent: Thursday, May 14, 2020 5:58 PM 
To: Garcia, Miguel <MGarciaCampos@republicservices.com> 
Cc: Cuevas, David <Cuevas.David@epa.gov>; Chester, Amy <Chester.Amy@epa.gov>; María Coronado Baca 
<mariacoronado@jca.pr.gov> 
Subject: RE: EPA's response to April 8, 2020 Letter from RSI on Sampling During COVID‐19 
 
Eng. García‐Campos, 
 
The United States Environmental Protection Agency (“EPA”) has reviewed your April 8, 2020 submission proposing an 
alternate schedule for conducting the first 2020 Semi‐Annual Groundwater Sampling Event. The proposed change in the 
sampling schedule established in the landfill’s RCRA Post‐Closure Permit has been requested due to the Corona virus and 
current pandemic.  
 
Upon reviewing your request, EPA has determined that the alternate schedule is justified, and hereby approves the 
facility’s proposal to conduct the sampling event in June 2020. If for any reason the postponed sampling activity cannot 
be conducted on the proposed alternate date, the facility must notify EPA.  
 
In addition, EPA is requesting that the facility updates its Health and Safety Plan (HASP) prior to conducting the sampling 
in June 2020. The Landfill's HASP must be amended to address facility operations at Ponce under the new 
conditions/restrictions imposed by the ongoing COVID‐19 health emergency, including field/sampling activities. A copy 
of the HASP must be available at the facility for review at the time of the sampling event. 
 
Should you have any questions regarding this correspondence, please contact me at (787) 977‐5854 or via email at 
salgado.angel@epa.gov. 
 
Angel E. Salgado 
Environmental Scientist 
Caribbean Environmental Protection Division U.S. Environmental Protection Agency, Region 2 City View Plaza II, Suite 
7000 Guaynabo, PR  00968‐8069 Tel. 787‐977‐5854 Salgado.angel@epa.gov 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Garcia, Miguel <MGarciaCampos@republicservices.com> 
Sent: Wednesday, April 8, 2020 3:34 PM 
To: Salgado, Angel <Salgado.Angel@epa.gov> 
Subject: Emailing: Letter RSI to EPA‐ Sampling during COVID‐19 
 
Angel, 



2

Según discutido adjunto carta dirigida a Carmen Guerrero referente al cambio en fecha del muestreo semi‐anual del SRS 
de Ponce . 
 
Gracias, 
 
Miguel 
 
 
Your message is ready to be sent with the following file or link attachments: 
 
Letter RSI to EPA‐ Sampling during COVID‐19 
 
 
Note: To protect against computer viruses, e‐mail programs may prevent sending or receiving certain types of file 
attachments.  Check your e‐mail security settings to determine how attachments are handled. 



From: Chase, Felicia
To: Maciel, Robert A
Cc: bill.armstrong@geostocksandia.com; Swanson, Morgan; Pfeifer, Carl; Greenhagen, Andrew; Murphy, Elizabeth
Subject: Re: Request to delay 2020 MIT’s
Date: Wednesday, April 29, 2020 3:02:09 PM

Thank you for this notification.  Take care & be safe!

Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

From: Maciel, Robert A <Robert.Maciel@arcelormittal.com>
Sent: Wednesday, April 29, 2020 2:57 PM
To: Chase, Felicia <chase.felicia@epa.gov>
Cc: bill.armstrong@geostocksandia.com <bill.armstrong@geostocksandia.com>; Swanson, Morgan
<morgan.swanson@arcelormittal.com>; Pfeifer, Carl <Carl.Pfeifer@arcelormittal.com>;
Greenhagen, Andrew <Greenhagen.Andrew@epa.gov>; Murphy, Elizabeth
<Murphy.Elizabeth@epa.gov>
Subject: Request to delay 2020 MIT’s
 
Ms. Chase,
 
ArcelorMittal Burns Harbor is requesting that we push out 2020 MIT’s currently scheduled in May
into August for the following wells:
 
WAL No. 1           Permit No. IN-127-1W-0003
WAL No. 2           Permit No. IN-127-1W-0004
WAL No. 3           Permit No. IN-127-1W-0007
SPL No. 1              Permit No. IN-127-1W-0001
Galesville Sandstone Groundwater Monitoring Well           
 
This request is born out of logistical restrictions/safety concerns on the part of our MIT contractors
related to the effects of the pandemic.  If approved, a tentative date of 17 August has been
established with the contractors to begin work.  We also recognize the need provide a 30 day
advance notice to Field Inspectors for the purposes of witnessing the process.  
 
Please let me know if there are any questions or concerns with the request.
 
Thanks,
 
Rob
 



 
Rob Maciel | Manager Environmental
ArcelorMittal Burns Harbor
 
Maintenance, Environmental & Utilities | 250 W. U.S. Highway 12
Burns Harbor, IN   46304-9745
 
T +219 787 4961 | F +219 787 4973 | C  
 
NOTICE: The information contained in this electronic mail transmission is for the use of the individual or entity to which it
is addressed or intended and may contain information that is privileged, personal or otherwise confidential. It is not
intended for transmission to, or receipt by, any individual or entity other than the named or intended addressee (or a
person authorized to deliver it to the named or intended addressee) except as otherwise expressly permitted in this
electronic mail transmission. If you have received this electronic transmission in error, please delete it without copying or
forwarding it, and notify the sender of the error. Although the sender takes measures to protect its network against
viruses, no assurance is given that this transmission is virus-free. Thank you!
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  Conducting Unwitnessed MITs 
  May 31, 2017    Page 1 of 2 

Conducting Part I Mechanical Integrity Tests (MITs) Without an EPA Representative 
Present – Unwitnessed MITs 

It is the practice of Region 5 to witness MITs. On occasion, Region 5 will allow an 
owner/operator to perform an MIT unwitnessed by EPA, if it proves impossible to resolve EPA 
scheduling conflicts AND the owner/operator can produce either a mechanical, digital, or third-
party record (this includes a test witnessed by a State UIC inspector). When EPA tells an 
owner/operator that they can conduct an unwitnessed MIT, the owner/operator should follow the 
procedures outlined below to facilitate EPA review of the test results. 

1. Before proceeding, submit proposed test procedures to EPA, including the information that 
no EPA representative is available, and receive acknowledgement from the EPA. 

2. Ensure the packer is set within 100 feet of the top of the injection zone. Packers not set 
within 100 feet of the top of the injection zone will be evaluated by EPA on a case-by-case 
basis. Note any approved deviations in well construction. 

3. Document the test using a mechanical or digital device or a service company job record 
which records the value of the parameters of interest as measured during the test. 

a. Submit along with the test results a gauge calibration certificate for the mechanical or 
digital device used to record test parameters. All calibration (for new or recalibrated 
gauges) must have been performed within a year of the test. 

b. Place a gauge on the wellhead to measure pressure. The recording device serves to 
backup the data witnessed on the wellhead gauge. 

c. Use an appropriately scaled gauge which has a measurement range that is 1.2 – 2 
times the maximum pressure measured.  

d. Measure and document pressure using a gauge and a chart record that can be read 
with sufficient accuracy to identify pressure change which would result in a failure of 
the test and to record accurate intervening values required per the test procedures. For 
example, if the test pressure is 300 psig, the gauge and chart record should be marked 
in increments of 5 psi or less.  

4. Completely fill the tubing/casing annulus with liquid. No unapproved fluids or substance 
which may affect test outcomes are allowed. Measure and report the volume of fluid added to 
the annulus. 

5. Stabilize the temperature of the well and the annulus liquid, either by ceasing injection or 
injecting at a constant fixed rate. Ensure that the injection/tubing pressure is at least 100 psi 
different from the annulus test pressure. 

6. Annulus Test Pressures: 
a. Class II and 5X16 wells – Pressurize the annulus to a surface pressure greater than 

300 psig. A net gain or loss of more than 3% during the test indicates a failed test. 
b. Class I wells - Pressurize the annulus to the greater of 300 psig or the maximum 

permitted injection pressure plus 100 psi. A positive pressure differential of greater 
than 100 psi should be maintained between the annulus and the injection tubing. If 
EPA does not approve any waivers from this criteria prior to testing, the test results 
might be considered as not demonstrating mechanical integrity and a new test will be 
needed. A net gain or loss of more than 3% during the test indicates a failed test. 



  Conducting Unwitnessed MITs 
  May 31, 2017    Page 2 of 2 

c. Following pressurization, isolate the annular system (no leak) from its pressure source 
and, if present, the sealpot or surge tank being sure to prevent any leaking across the 
shut-off valves. 

7. Duration and Measurement Intervals: 
a. Class II and 5X16 wells – Test for at least 30 minutes 
b. Class I well – Test for at least 60 minutes 
c. Note the time, the annulus pressure, and the injection/tubing pressure at the start of 

the test and measure and note these same parameters at least every 10 minutes 
thereafter up to the end of the required test duration. 

8. After the test is complete, all Class II and 5X16 wells should have their annulus pressure bled 
back to atmospheric pressure and the volume of the expelled fluid should be measured, 
recorded, and reported. 

9. Send a report of the testing including any other data or documents available at the conclusion 
of the test which support the test results, such as gauge calibration certification, third-party 
service ticket, and/or original chart recordings, to EPA within 10 days of the completion of 
the test unless the permit specifies a different due date. 

10. If the tested well was reworked in association with the test, submit a rework record.  
11. Include the certification statement and signature on the transmittal letter or on the individual 

MIT results form and, if submitted, the rework record to comply with the requirements of 40 
CFR § 144.32(b). [https://www.gpo.gov/fdsys/pkg/CFR-2012-title40-vol24/pdf/CFR-2012-
title40-vol24-sec144-32.pdf]. 
 





From: Chase  Felicia
To: J mmy E chstadt
Cc: M r hy  El za eth; Ro inson  Valor a
Subject: Re: Upcoming April MIT - Not ficat on Requirement
Date: Friday  April 17  2020 9:02:50 AM
Attachments: image001.png

unwitnesed_m t_compl ance_ass stance_05-31-17.pdf
unwitnessed_sapt_form.pdf
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Yes Sir  please run your SAPT unwitnessed.  I am attaching both guidance and an SAPT form for your convenience.  After you conduct the SAPT  forward all necessary documents to me.

Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

From: Jimmy Eichstadt <jimmy@arbor-resources.com>
Sent: Friday  Apr l 17  2020 8:10 AM
To: Chase  Felicia <chase.felicia@epa.gov>
Cc: Murphy  Elizabeth <Murphy.Elizabeth@epa.gov>; Robinson  Valoria <robinson.valoria@epa.gov>
Subject: RE: Upcoming April MIT - Notification Requirement
 
Felicia  I honestly don’t want to be out of service beyond perhaps end of May on the outside  thus IF the unwitnessed cannot be conducted after Monday 04/20th to satisfy Region V – then I’m going to scramble a test unit and get it done satisfactorily on

Monday (I believe our 5yr. date is 04/21st) and submit the paperwork to you.  Again  we have approval for an unwitnessed test at this time.  Let me know please.  Thank you and have a SAFE day.  Jimmy
 
From: Chase  Felicia [mailto:chase.felicia@epa.gov] 
Sent: Friday  Apr l 17  2020 8:40 AM
To: Jimmy Eichstadt <jimmy@arbor-resources.com>
Cc: Murphy  Elizabeth <Murphy.Elizabeth@epa.gov>; Robinson  Valoria <robinson.valoria@epa.gov>
Subject: Re: Upcoming April MIT - Notification Requirement
 
Good Morning Jimmy
Thank you for your email notification.  These are very difficult times and we appreciate you keeping us aware of your well site and the challenges your are facing.
 
I am coping Valoria Robinson for your convenience.  Valoria is the point of contact for wells that have ceased injection.  When you are ready to utilize the well again  please contact both Valoria and I.  I will work to schedule a witnessing of the
SAPT with the Field Inspectors.  Once a passing SAPT has been conducted  Valoria will review and administer an Authorization To Inject (ATI) correspondence that will permit you to resume injection at the well site.
 
Please feel free to call if you have any further inquires  otherwise we are all set.  Thanks again for your continued cooperation.  Take care and be safe!
 
Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604
 

From: Jimmy Eichstadt <jimmy@arbor-resources.com>
Sent: Thursday  April 16  2020 7:44 PM
To: Chase  Felicia <chase.felicia@epa.gov>
Cc: Murphy  Elizabeth <Murphy.Elizabeth@epa.gov>; 'Jimmy Eichstadt' <jimmy@arbor-resources.com>
Subject: RE: Upcoming April MIT - Notification Requirement
 
Hello Felic a, So Arbor Operating respectfully requests a two (2) day extension on our unwitnessed TESTING exercise of the Schmuckal # 2-3SWD or ginally to take p ace Monday 04/20th.  Due specifically to the Stay at Home order in conjunction with one of the key pressure testing contractor s (Mike s Steamer
Service) closing there doors March 1, 2020 due to the economic burden on our industry – we ve been unsuccessful at schedul ng a replacement contractor unt l Tuesday or Wednesday of this coming week.  WE ARE NOT using said wellbore and it s operations were ceased in March, 2020 due to also suspending
operations of the producing wellbore ons te.  Accordingly, again the 2-3 is shut in until such time that we get our TEST complete and obtain an authorization from Region V that we are clear to initiate disposal operations of the same.  I sha l be calling your line tomorrow to insure that this is acceptab e otherwise
we shall have to br ng in a resource from a much further geographical distance to service our needs at the SWD.
Kindly, J mmy Eichstadt – Managing Member
Arbor Operating, LLC.

(231) 883-6810

 
From: Chase  Felicia [mailto:chase.felicia@epa.gov] 
Sent: Wednesday  April 01  2020 8:06 AM
To: Jimmy Eichstadt <jimmy@arbor-resources com>
Subject: Fw: Upcoming April MIT
 
Good Morning Jimmy
I apologize for the confusion.  I am forwarding what was sent to Bryan yesterday evening.  Thank you for your understanding and cooperation.  Take care and be safe.
 
Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

From: Chase  Felicia <chase.felicia@epa.gov>
Sent: Tuesday  March 31  2020 6:03 PM
To: Bryan Klumpp <bryan@arbor-resources.com>
Cc: JoAnne Mitock (joannemitock@ensoaq.com) <joannemitock@ensoaq.com>; Monica Rakovan <monicarakovan@ensoaq.com>
Subject: Re: Upcoming April MIT
 
Good Evening Bryan,
 
My apologies. On Thursday, March 26,2020, Susan Bodine, EPA s Assistant Administrator for Enforcement and Compliance Assurance, release the attached memorandum which explains EPA enforcement discretion in situations resulting
from the Covid-19 pandemic.  This temporary policy is retroactive from March 13, 2020. 

https //www.epa.gov/newsreleases/epa-announces-enforcement-discretion-policy-covid-19-pandemic

 
As you are aware, the state of Michigan along with much of the country is under constraints due to the COVID-19 pandemic.  Considering that, EPA s Field Inspectors will be unable to witness your upcoming Mechanical Integrity Test (s)
(MIT), specifically the Part 1, Standard Annulus Pressure Test(s) (SAPT).  Please run your upcoming MIT(s) unwitnessed if possible.  I am attaching guidance and a SAPT form that must be signed, certified and mailed to my attention.
 
When MITs are unwitnessed, you must submit the certification statement, the data collected, and a report interpreting the data.  If a chart recording is submitted, it must clearly show the pressure readings.  Please see our guidance on
unwitnessed MITs at https //www.epa.gov/uic/conducting-and-reporting-unwitnessed-part-i-mechanical-integrity-tests
 
If the COVID-19 pandemic will prohibit your facility from meeting the compliance date of the well testing, please reference the “Notification Requirement” Section (likely Part I.E.9) of your permit.  You must send your correspondence to
my attention and copy Elizabeth Murphy (murphy.elizabeth@epa.gov), Enforcement and Compliance Assurance Division, Water Enforcement Branch, Section 3 Chief, at which point enforcement discretion will be considered.   Please be
advised that when this temporary policy is no longer in effect and the pandemic restrictions have been lifted, the EPA expects facilities to take reasonable measures to resume compliance activities as soon as possible, including conducting late
testing and/or submitting late reports.  You may contact me directly at that time to request a technical directive for witnessing the Part 1, SAPT(s).   
 
We know these are difficult times and appreciate your understanding and continued cooperation under this very fluid circumstance.  Take care and be safe.
 
 
Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604
 
 



From: Bryan Klumpp <bryan@arbor-resources.com>
Sent: Tuesday  March 31  2020 5:19 PM
To: Chase  Felicia <chase.felicia@epa.gov>
Cc: JoAnne Mitock (joannemitock@ensoaq.com) <joannemitock@ensoaq.com>; Monica Rakovan <monicarakovan@ensoaq.com>
Subject: Re: Upcoming April MIT
 
Still waiting to hear timing of 5 year test. Can someone please let me know.
Thanks 
BryN

Sent from my iPhone
 

On Mar 5, 2020, at 2 11 PM, Chase, Felicia <chase.felicia@epa.gov> wrote

As promised.
Felicia Chase
Environmental Scientist
Permits Branch
U.S. EPA  Region 5
77 West Jackson Blvd.  WP-16J
Chicago  IL 60604
(312) 886-0240
 
Confiden ial:  This transm ss on may contain deliberative, attorney-cl ent, a torney work product or otherwise privileged ma erial.  Do not release under FOIA without appropriate review.  If this message has been received by you in error, you are instructed to de ete th s message, together with any
attachments, from your computer and a l storage media, whether electronic or hard copy.
 
 
 
From: Chase  Felicia 
Sent: Monday  March 02  2020 10:11 AM
To: Jimmy Eichstadt <jimmy@arbor-resources.com>
Cc: Monica Rakovan <monicarakovan@ensoaq.com>; JoAnne Mitock (joannemitock@ensoaq.com) <joannemitock@ensoaq.com>
Subject: Upcoming April MIT
Importance: High
 
Good Morning Jimmy
Please be advised that UIC has recently made some changes to the  Standard Annulus Pressure Test (SAPT) Technical Directive Notification Process for upcoming Part 1 Mechanical Integrity Test(s).  All regular Part 1  SAPT for
wells in active status will be witnessed by an EPA Inspector this Fiscal Year 2020. 
 
Please be advised that all Temporarily Abandoned (TA) status wells will still be required to give the 30-day notice to request EPA witnessing of the upcoming Part 1  SAPT due.  The 30-day notices should be mailed or emailed to
my attention.  EPA will either contact you and schedule the witnessing of the MIT or give a technical directive to run the test unwitnessed.    
 
The Inspectors  contact information is below and they are copied above.  The Inspectors will reach out to you shortly  prior to your MIT(s) Part 1 due date.  If you have any questions specific to the scheduling of your test  please
feel free to contact the Inspectors directly. 
 
Monica Rakovan  PhD CPG
Environmental Solutions AQ

 (cell)
monicarakovan@ensoaq.com
 
JoAnne Mitock
Environmental Solutions AQ
513-200-7681
joannemitock@ensoaq.com
 
The following is your Company s regular active status Class II well or wells due for Part 1 this Fiscal Year 2020

Arbor Operating Llc 60035
MI-055-2D-
0043 055 Schmuckal 2-3 SWD 2D 44.58828611 -85.74974722 49684 AC PS CT 04/21/2015 4/21/2020

Standard Annulus Pressure Test
(SAPT)

If you have any others questions or concerns beyond scheduling your MIT(s)  please do not hesitate to reach out to me.  Thank you.
 
Best
Felicia Chase
Environmental Scientist
Permits Branch
U.S. EPA  Region 5
77 West Jackson Blvd.  WP-16J
Chicago  IL 60604
(312) 886-0240
 
Confiden ial:  This transm ss on may contain deliberative, attorney-cl ent, a torney work product or otherwise privileged ma erial.  Do not release under FOIA without appropriate review.  If this message has been received by you in error, you are instructed to de ete th s message, together with any
attachments, from your computer and a l storage media, whether electronic or hard copy.
 

(b) (6)



 

 

 

 

 

 

June 11, 2020 

 

 

CERTIFIED MAIL 

 

Chief, Water Programs Enforcement Branch            Department of Natural Resources 
Water Management Division              Permitting, Compliance, & Enforcement Program 
U.S. Environmental Protection Agency                         2 Martin Luther King, Jr. Dr. SE, Suite 1152 
Region 4                Atlanta, Georgia 30334 
Atlanta Federal Center               Attn:  Marzieh Shahbazaz 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
Attn:  Jairo Castillo 
 
 
Re: U.S. v. City of Atlanta, Civ. Action No. 1:98-CV-1956-TWT, First Amended Consent Decree – 

Notification of Force Majeure and Request for Schedule Extension. 

 

On March 11, 2020, the World Health Organization declared COVID-19 a global pandemic.  According to 
the CDC, COVID-19 represents a Public Health Emergency.  On March 13, 2020, the President of the 
United States declared the outbreak a national emergency, including emergency declarations under the 
National Emergencies Act and the Stafford Disaster Relief and Emergency Assistance Act.  On March 14, 
2020, the Governor of the State of Georgia declared a public health state of emergency.  This was followed 
by closing of all public K-12 schools on March 16, 2020 and a stay-in-place order on March 23, 2020, 
which is only now being lifted. The City of Atlanta’s Mayor has also undertaken several actions to slow 
the spread of COVID-19 including restrictions on public gatherings, closure of non-essential businesses 
and stay at home restrictions.  In addition, COVID-19 has also impacted the date of the upcoming vote on 
renewal of the City of Atlanta’s Municipal Option Sales Tax (MOST), moving the date from March 24, 
2020 to June 9, 2020.  The COVID-19 pandemic is an event arising from causes beyond the control of the 
City of Atlanta and thus constitutes a Force Majeure event under Section XI of the Consent Decree.   

This Force Majeure event has and continues to impact the information to be submitted by the City of Atlanta 
in the required financial report to EPA and EPD under Section VIII.C.8.c. of the Second Amendment to the 
First Amended Consent Decree.  Section VIII.C.8.c., requires City of Atlanta to develop a detailed Financial 
Report that demonstrates Atlanta’s “proposed allocation and prioritization of financial resources for capital 
expenditures for Defendant’s drinking water and wastewater system” and assesses Atlanta’s “financial 

Mikita K. Browning 
INTERIM COMMISSIONER 

 
 

Keisha Lance Bottoms 
MAYOR DEPARTMENT OF WATERSHED MANAGEMENT 

72 Marietta Street, NW 
Atlanta, Georgia 30303 

 

    

 

C I T Y  O F  A T L A N T A 



capability to accelerate any completion dates for Sewer Groups four (4) through (6) under subparagraph 
VIII.C.8.(a).”  This Financial Report is to be supported by detailed financial information outlined in 
subparagraphs VIII.C.8.c.i.-xii.   Due to the pandemic, much of this information is being updated, 
precluding the City’s ability to provide accurate reporting by the July 1st date for submittal delineated in the 
amended decree. 

The City of Atlanta requests an additional sixty (60) days (September 1, 2020) to submit the Financial 
Report.  The City of Atlanta requires this additional time to analyze and assess the impacts of the COVID-
19 pandemic and the associated governmental actions, including shelter-in-place orders and closure of non-
essential businesses, will have on the City’s financial condition.  These impacts not only require revision 
of projected revenues but also the City’s capital program given that its capital financing capacity is being 
impacted.  These impacts include: 

• Reduction in water revenues as office buildings and other businesses suspended operations and 
substantially decrease water use. 

• Reduction of MOST revenues, which generates significant funds for water and sewer operations.   

• The need to revise its mix of capital projects and evaluate expansion of debt issuances to provide 
funding capacity based on these revenue impacts. 

• Reduction in household incomes and household financial stresses impacting water affordability as 
unemployment increases throughout the City.   

• Ongoing travel and trade restrictions may impact the costs for delivery of wastewater projects.  

• Federal and state responses to the pandemic may change the availability, terms and conditions of 
various debt instruments that have been, and are planned, to be employed for Atlanta’s prospective 
capital program financing.   

• Upcoming vote to renew the MOST on June 9, 2020.  Although Atlanta is anticipating a successful 
vote to continue the MOST, the pandemic is creating irregular and unpredictable voting patterns 
and an adverse vote could have significant impacts on the City’s finances. 

The City of Atlanta requires additional time to identify, evaluate and incorporate these and other potential 
impacts into the Financial Report.  Failure to incorporate these considerations would result in a report that 
is not an accurate depiction of the City of Atlanta’s current financial condition and an imperfect tool for 
decision-making under the First Amended Consent Decree.  Atlanta proposes to submit this Financial 
Report to EPA and EPD for review and comment by September 1, 2020. 

Please contact me if you have any questions regarding this Force Majeure request and we would appreciate 
your consideration of this request. 

 

Sincerely, 

 
Mikita K. Browning, Interim Commissioner 
Department of Watershed Management 
 
 
 



Copies: 
 
Chief, Environmental Enforcement Section   United State Attorney 
Environmental and Natural Resource Division   Northern District of Georgia 
U.S. Department of Justice     Richard B. Russell Federal Building 
P.O. Box 7611       75 Spring Street, S.W. 
Washington, D.C. 20044-7611     Suite 600 
Ref:  DOJ Case No. 90-5-1-1-14430    Atlanta, Georgia 30303 
Ref:  DOJ Case No. 90-5-1-1-4195   
 
Attorney General      Juliet Cohen, Esq. 
Department of Law      Chattahoochee Riverkeeper, Inc.  
State of Georgia       3 Puritan Mill 
40 Capital Square, S.W.      916 Joseph Lowery Boulevard 
Atlanta, Georgia 30334      Atlanta, Georgia 30318 
 
Kavita K. Nagrani, Associate Regional Counsel   Susan H. Richardson, Counsel 
U.S. Environmental Protection Agency    Kilpatrick Townsend & Stockton, LLP 
Office of Regional Counsel     1100 Peachtree Street, N.W. 
Region 4       Atlanta, Georgia 30309 
Atlanta Federal Center 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
 
 
City of Atlanta: 
Carmen Chubb, Chief of Staff, Office of the Mayor 
Joshua Williams, Chief Operating Officer, Office of the Mayor 
Nina Hickson, City Attorney, Department of Law 
Roger Bhandari, Division Chief, Watershed, Department of Law 
Sharon Matthews, Program Manager, Program Management Services Team 
Document Repository (Attn: Jan Solomon) 
 

 

 

 

 

 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 
 

Internet Address (URL)  http://www.epa.gov 

 

July 1, 2020

ELECTRONIC MAIL
NOTIFICATION OF RECEIPT REQUESTED

City of Atlanta
Attn: Mikita K. Browning, Interim Commissioner
Department of Watershed Management
72 Marietta Street NW
Atlanta, Georgia 30303

Re: City of Atlanta’s Request to Extend Deadline for Submittal of Financial Report 
Based on Force Majeure Request, in accordance with Consent Decree, Civil Action No.
1:95-CV-2550-TWT and No. 1:98-CV-1956-TWT, consolidated, entered on September 
24, 1998, and amended on December 20, 1999 (First Amended Consent Decree or 
FACD) and on September 24, 2012 (Second Amended Consent Decree or SACD)

Dear Ms. Browning:

The United States Environmental Protection Agency and the United States Department of 
Justice, in consultation with the Georgia Environmental Protection Division (GAEPD), have 
reviewed your letter of June 11, 2020, requesting an extension of the submission deadline for the
Financial Report that is due to the EPA and GAEPD pursuant to Section VIII.C.8.c of the 
Second Amendment to the First Amended Consent Decree. Your letter describes impacts on the 
City from the COVID-19 global health emergency. In particular, you note that a vote on a tax 
used to fund the City’s work under the Second Amendment to the First Amended Consent 
Decree was moved as a result of the health emergency from March 24, 2020 to June 9, 2020. 

As a result, you have requested a 60-day extension of the deadline by which the City must 
submit the Financial Report so that the City may analyze and assess the impacts of the COVID-
19 health emergency and the associated governmental actions on the City’s financial condition.
You also indicated that a failure to incorporate these considerations into the Financial Report 
would result in an inaccurate depiction of the City’s current financial condition, resulting in an 
imperfect tool for decision-making under the CD.

The description of circumstances affecting your submittal of the Financial Report meets the 
criteria of a force majeure event, and your letter contains the information required to be included 
in a force majeure notice under Section XII of the FACD for extension of a required deadline. 
Therefore, pursuant to Section XII.D of the FACD, the United States, after consultation with 
GAEPD, hereby approves your request to extend the deadline for submittal of the Financial 
Report from July 1, 2020 to September 1, 2020. In this case, the United States does not consider 



this one-time, two-month extension for the Financial Report to be a material extension of time 
and, therefore, under Section XXI, this does not trigger the circumstances under which a Consent 
Decree modification would be necessary. 

Should you have questions regarding the above or any aspect of this matter, please do not 
hesitate to contact Mr. David Phillips of my staff at (404) 562-9773 or via email at 
phillips.david@epa.gov.

Sincerely,

Carol L. Kemker
Director
Enforcement and Compliance Assurance Division 

cc: Bill Weinischke,
US Department of Justice

Kavita Nagrani
US EPA Region 4

Carol King
US EPA OECA

Susan Richardson
Kilpatrick Townsend & Stockton LLP

Roger Bhandari
City of Atlanta 

Robin Leigh
Georgia Department of Law 

Lewis Hays
Georgia Environmental Protection Division

LARRY 
LAMBERTH

Digitally signed by LARRY 
LAMBERTH 
Date: 2020.06.30 21:25:49 
-04'00'







 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 2 
CARIBBEAN ENVIRONMENTAL PROTECTION DIVISION 

CITY VIEW PLAZA II BUILDING, 7TH FLOOR 
ROUTE 165 GUAYNABO, PUERTO RICO 00968 

Internet Address (URL) • http://www.epa.gov 
 

July 2, 2020 
VIA EMAIL 
 
Ms. Magaly Feliciano 
EHS Manager 
Bacardi Corporation 
P. O. Box 363549 
San Juan, Puerto Rico 00936-3549 
 
Re: Cessation of Facility’s Operations due to COVID-19,  

Force Majeure Notification / Interruption of WET Testing Schedule 
 NPDES Individual Permit Number PR0000591 

2015 MSGP IDs: PRR053117 and PRR053119 
 
Dear Ms. Feliciano: 
 
The United States Environmental Protection Agency (“EPA”) is in receipt of two Bacardi Corporation’s 
(“Bacardi”) letters, both dated April 6, 2020, in which it informed EPA that due to the executive order 
issued by the Governor of the Commonwealth of Puerto Rico on March 15, 2020, declaring an emergency 
as a result of COVID-19, which included a curfew: 
 

 it was making a force majeure notification since it had ceased operations at its rum distillery 
plant located in Cataño, Puerto Rico (the “Facility”), on March 16, 2020, and accordingly, 
there was the likelihood of having its compliance with the requirements of some if its 
applicable regulatory permits affected (i.e. issuing reports, notifications, and  activities such 
as monitoring, inspections, among others, in the required periods of time established in the 
permits); and  

 
 that the Whole Effluent Toxicity (“WET”) testing for the combined discharge system of the 

Puerto Rico Aqueduct and Sewer Authority’s (“PRASA”) Bayamón Regional Wastewater 
Treatment Plant, the PRASA Puerto Nuevo Regional Wastewater Treatment Plant and the 
Facility could not be completed according to the compliance schedule in the NPDES permits 
issued to PRASA and Bacardi.1  

  
In addressing the requirements and conditions of the National Pollutant Discharge Elimination System 
(“NPDES”) permits that EPA has issued to Bacardi for the discharge of pollutants into waters of the United 
Stated,2 we advise Bacardi to read and follow the guidances indicated below: 
 

 
1 Bacardi indicated that it will carry out the WET testing as soon as feasible. 
2 The NPDES permits mentioned in this letter refer to the NPDES Individual Permit No. PR0000591that EPA issued to Bacardi, 
which became effective on December 1, 2011; and the 2015 NPDES Multi-Sector General Permit for Stormwater Discharges 
from Industrial Activity, of which Bacardi obtained coverage on October 3, 2015.  



2 
 

 
 
 
1. EPA’s Guidance Documents under COVID-19 Pandemic3 
 

The EPA’s Office of Enforcement and Compliance Assurance (“OECA”) issued a document titled 
“COVID-19 Implications for EPA’s Enforcement and Compliance Assistance Program” (the 
“COVID-19 Guidance”), on March 26, 2020. This COVID-19 Guidance details EPA’s temporary 
policy regarding EPA’s enforcement of environmental legal obligation during this time, and 
indicates, among other things, that entities should make every effort to comply with their 
environmental compliance obligations. You can access the COVID-19 Guidance at:  
 

https://www.epa.gov/sites/production/files/2020-
03/documents/oecamemooncovid19implications.pdf 

 
2. Temporary Advisory for National Pollutant Discharge Elimination System (NPDES) Reporting in 

Response to COVID-19 Pandemic 
 
Also, OECA issued a document titled “Temporary Advisory for National Pollutant Discharge 
Elimination System (NPDES) Reporting in Response to COVID-19 Pandemic” (the “Advisory 
Guidance”), on March 31, 2020. This Advisory Guidance provides further instructions to the EPA 
Regions, such as Region 2, on how to implement the COVID-19 Guidance, as it relates to NPDES 
reporting requirements that are tracked in EPA’s Integrated Compliance Information System 
(“ICIS”) for the NPDES program. As you know, NPDES permittees are required to submit 
electronic Discharge Monitoring Reports (“DMRs) thru NetDMR. 
 

As indicated in the COVID-19 Guidance, EPA expects that Bacardi will, among other things: 
 

 make every effort comply with its NPDES permits; 
 
 identify the specific nature and dates of the non-compliance; 

 
 identify how COVID-19 was the cause if the non-compliance, and the decisions and actions 

taken in response, including best efforts to comply and steps taken to come into compliance 
at the earliest opportunity; 

 
 return to compliance as soon as possible;  

 
 document the information, action, or condition; and 

 
 provide notices and reports, as soon as possible, on those conditions and requirements it had 

been unable to meet or expects not to meet in the forthcoming dates, placing attention on the 
Advisory Guidance concerning monitoring and reporting. 

 
For more information and updates concerning COVID-19, please visit EPA’s web page at 

 
3 See mass mailer email message sent by Mr. José A. Rivera, Team Leader, Clean Water Act Team. The email included a 
Bacardi official with the following registered email address: mfeliciano@bacardi.com. 
 



3 
 

https://www.epa.gov/coronavirus.  
If you have any questions or comments, please contact Mr. Jose Rivera, Team Leader for the Multi-media 
Permits and Compliance Branch Clean Water Team at (787) 977-5842, or thru electronic email at 
rivera.jose@epa.gov. Any contact by any attorney for Bacardi should be addressed to Mr. Héctor Vélez, 
Team Leader, Caribbean Team, Office of Regional Counsel, at (787) 977-5850, or by electronic mail at 
velez.hector@epa.gov. 
 
       Sincerely, 
 
 
 
       Nancy Rodríguez, P.E. 
       Chief 
       Multimedia Permits and Compliance Branch 
 
cc: Ángel Meléndez, DNER (via email) 
  
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Rodriguez, 
Nancy

Digitally signed by 
Rodriguez, Nancy 
Date: 2020.07.02 
13:48:44 -04'00'



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 1 

5 POST OFFICE SQUARE, SUITE 100 
BOSTON, MA 02109-3912 

 
Sent via Electronic Mail (Dated as shown on electronic signature) 
 
Chike C. Odunukwe, P.E. 
City Engineer, Department of Public Works 
City of Brockton 
45 School Street 
Brockton, MA 02301 
 
Dear Mr. Odunukwe: 
 
Thank for your email notifying us of delays preventing your full implementation of the Town’s 
MS4 NPDES permit because of restrictions in place in the Town of Brockton associated with the 
COVID-19 pandemic. In response to noncompliance resulting from the COVID-19 pandemic, 
Assistant EPA Administrator for Enforcement and Compliance Assurance Susan Parker Bodine 
has announced the exercise of enforcement discretion for certain environmental legal obligations 
in her Memorandum dated March 26, 2020 (COVID-19 Memorandum). 
   
As discussed in the Memorandum, entities should make every effort to comply with their 
NPDES permits. However, if for reasons related to COVID-19, you are not able to timely 
comply with obligations required by your permit, you should document the specific reasons for 
the delay and comply with the affected requirement as soon as possible. 

Details related to NPDES Reporting in Response to the COVID-19 Pandemic can be found at: 
https://netdmr.zendesk.com/hc/en-us/articles/360041746691-Covid-19-Information-Page 
 
Feel free to contact Dave Turin of my staff at 617-918-1598, or Jeff Kopf, Senior Enforcement 
Counsel, at (617) 918-1796, if you have additional questions on how this policy relates to your 
circumstances.   

Sincerely, 

 

 

Denny Dart, Chief 
Water Compliance Section 
Enforcement and Compliance Assurance Division 
 

CC:  David Turin, turin.david@epa.gov 
Jeff Kopf, kopf.jeff@epa.gov 
 

NEIL HANDLER
Digitally signed by NEIL 
HANDLER 
Date: 2020.06.30 11:45:31 -04'00'



 

King & Spalding LLP 
1180 Peachtree Street N.E. 
Atlanta, GA 30309-3521 
Tel:  +1 404 572 4600 
Fax:  +1 404 572 5100 
www.kslaw.com 

Adam G. Sowatzka 
Partner 
Direct Dial:  +1 404 572 3508 
Direct Fax:  +1 404 572 5100 
asowatzka@kslaw.com 

 
 
May 26, 2020 
 
 
VIA ELECTRONIC MAIL 
 
 
Paul Schwartz, Esq. 
Associate Regional Counsel 
Office of Regional Counsel 
U.S. EPA Region 4 
61 Forsyth St., S.W. 
Atlanta, GA  30303 
 
Re: United States of America et. al. v. City of Chattanooga, No. 1:12-cv-00245 

Notice of (Anticipated) Delay:  Combined Sewer Overflow Long Term Control Plan—
Additional Operational Plan Implementation 

 
Dear Mr. Schwartz, 
 

Pursuant to paragraph 57 of the consent decree entered by the United States District 
Court for the District for the Eastern District of Tennessee (Southern Division), on April 24, 
2013, in the case styled United States of America et. al. v. City of Chattanooga, No. 1:12-cv-
00245 (“Consent Decree”), I am submitting this Notice of Delay on behalf of the City of 
Chattanooga, Tennessee, for the LTCP-Additional Operational Plan Implementation, set forth in 
Paragraph 24(a) of the Consent Decree. The project will provide Peracetic Acid (“PAA”) 
disinfection for Central Avenue and Williams Street CSO facilities. 

 
According to Paragraph 57 of the Consent Decree, 
  
If any event occurs or has occurred that may delay the performance of any 
obligation under this Consent Decree, whether or not caused by a force majeure 
event, Chattanooga shall provide written notice to EPA and TDEC, within 
twenty-one (21) days from the date that Chattanooga first knew that the event 
might cause a delay. Such written notice shall include the following: an 
explanation and description of the reasons for the delay; the anticipated duration 



Paul Schwartz, Esq. 
May 26, 2020 
Page 2 
 
 

of the delay; all actions taken or to be taken to prevent or minimize the delay; a 
schedule for implementation of any measures to be taken to prevent or mitigate 
the delay or the effect of the delay; Chattanooga’s rationale for attributing such 
delay to a force majeure event if it intends to assert such a claim; and a statement 
as to whether, in the opinion of Chattanooga, such event may cause or contribute 
to an endangerment to public health, welfare, or the environment. Chattanooga 
shall include with any notice all available documentation supporting the claim 
that the delay was attributable to a force majeure event. Failure to comply with 
the above requirements shall preclude Chattanooga from asserting any claim of 
force majeure for that event for the period of time of such failure to comply, and 
for any additional delay caused by such failure. Chattanooga shall be deemed to 
know of any circumstance of which Chattanooga, any entity controlled by 
Chattanooga, or Chattanooga’s contractors knew or should have known. 

 
 Based on the foregoing, we are providing the following information for the LTCP 
Upgrades project: 
 

• An explanation and description of the reasons for the delay. Directly after the 
Additional Operational Plan (“AOP”) was approval by EPA on February 1, 2018, 
Chattanooga selected a consultant for design services.  As of March 2020, we were on 
schedule to complete the project by the deadline of June 29, 2021.  However, over the 
last several weeks we have learned that the COVID-19 pandemic has prevented 
bench-scale testing activities which are critical for the design. Therefore, the project 
is delayed and we anticipate that the deadline will not be met. Once the testing may 
resume, the ability to perform this activity will still be subject to the occurrence of 
rainfall events. 

• The anticipated duration of the delay.  The deadline in the Consent Decree for the 
project is due three (3) years after EPA’s approval of the AOP.  The implementation 
schedule in the AOP, approved by EPA on February 1, 2018, shows a completion 
date of June 29, 2021. The project completion date is now dependent on the duration 
of the COVID-19 pandemic, stay-at-home order, and domestic travel restrictions, and 
the availability of rainfall events to perform adequate testing. 

• All actions taken or to be taken to prevent or minimize the delay.  At this time, there 
are no measures that we are aware of that can be taken in order to meet the Consent 
Decree deadline. 

• A schedule for implementation of any measures to be taken to prevent or mitigate the 
delay or the effect of the delay.  At this stage, depending on the evolution of the 
current COVID-19 pandemic, we anticipate that the project will be completed by 
June 29, 2022, which is an approximate 1-year delay. 



Paul Schwartz, Esq. 
May 26, 2020 
Page 3 
 
 

• Chattanooga’s rationale for attributing such delay to a force majeure event if it 
intends to assert such a claim.  The City intends to assert a force majeure claim under 
the Consent Decree. Chattanooga considers that the COVID-19 pandemic and stay-at-
home order issued by the governor of Tennessee on April 2, 2020 may be defined as 
an “event arising from causes beyond the control of Chattanooga, of any entity 
controlled by Chattanooga, or of Chattanooga’s consultants and contractors, that 
delays or prevents the performance of any obligation under this Consent Decree 
despite Chattanooga’s best efforts to fulfill the obligation,” as defined under Section 
XI of the Consent Decree. 

• A statement as to whether, in the opinion of Chattanooga, such event may cause or 
contribute to an endangerment to public health, welfare, or the environment.  The 
City does not believe that this delay will in any way cause or contribute to an 
endangerment to public health, welfare, or the environment. Both CSO facilities are 
already permitted outfalls (Outfall 002 and Outfall 003 in the NPDES Permit). 

 Please feel free to contact me if you have any questions. 
 
      Sincerely, 

 
Adam G. Sowatzka 
Partner 

 
cc: Karl Fingerhood, Esq., US DOJ 

Chief of the Environmental Enforcement Section, US DOJ 
Richard Elliott, US EPA Region 4 
Sohnia Hong, Esq., Office of the Tennessee Attorney General 
Enforcement Coordinator, Tennessee Department or Environment and Conservation 
Shelby Ward, Tennessee Clean Water Network 

 Jeff Rose, P.E., Director of Waste Resources Division, Chattanooga, Tennessee  
 Phillip A. Noblett, Esq., City Attorney, Chattanooga, Tennessee 

Mike Marino, P.E., Program Manager, Jacobs 
 



 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 4 
ATLANTA FEDERAL CENTER 

61 FORSYTH STREET 
ATLANTA, GEORGIA 30303-8960 

 

 

Adam G. Sowatzka 
King & Spalding LLP 
1180 Peachtree Street N.E. 
Atlanta, Georgia  30309-3521 

Sent via email: asowatzka@kslaw.com 

Re:  United States of America et. al. v. City of Chattanooga, No. 1:12-cv-00245 
Response to COVID-19 Related Force Majeure Notification: Combined Sewer Overflow 
Long Term Control Plan—Additional Operational Plan Implementation 

Dear Mr. Sowatzka: 

The U.S. Environmental Protection Agency, the U.S. Department of Justice (DOJ) and the Tennesse 
Department of Environmental Control (TDEC) are in receipt of your May 26, 2020, letter on behalf of 
the City Chattanooga (the City) pursuant to Section XI of the Consent Decree (the CD) in the above-
referenced matter, providing notice of a COVID-19 related force majeure event that will cause a delay 
in performance of obligations under the CD. As you may be aware, on March 26, 2020, the EPA issued 
a temporary Policy: “COVID-19 Implications for EPA’s Enforcement and Compliance Assurance 
Program” (Policy) that addresses the EPA enforcement of environmental legal obligations during this 
time. As provided in Section I.C of the Policy, claims of an inability to comply with the terms of a 
judicial consent decree are properly handled pursuant to the consent decree’s force majeure provisions. 
We are enclosing a copy of that Policy.  

Your letter asserts a force majeure event based on the current COVID-19 pandemic, and indicates that 
the pandemic will result in a delay in completion of the City’s LTCP-Additional Operational Plan 
Implementation, a project which will provide Peracetic Acid (PAA) disinfection for the City’s Central 
Avenue and Williams Street CSO facilities. More specifically, your letter states that the project deadline 
of June 29, 2021, will not be met because the pandemic has prevented bench-scale testing activities 
which are critical for the design. Your letter indicates that the duration of the delay depends on the 
duration of the pandemic, but that the City anticipates that the project will be completed by June 29, 
2022, which is an approximately 1-year delay. The EPA has consulted with the DOJ and TDEC in 
preparing this response.  

We note that Paragraph 56 of the CD requires the City to “exercise best efforts to fulfill” the obligations 
of the CD, including the use of best efforts to anticipate any potential force majeure event. Further, these 
efforts should “address the effects of any such event: (a) as it is occurring and (b) after it has occurred to 
prevent or minimize any resulting delay to the greatest extent possible.” In addition, paragraph 57 of the 
CD requires that a force majeure notification include the following information: (1) an explanation and 
description of the reasons for the delay; (2) the anticipated duration of the delay; (3) all actions taken or 
to be taken to prevent or minimize the delay; (4) a schedule for implementation of any measures to be 
taken to prevent or mitigate the delay or the effect of the delay; (5) Chattanooga’s rationale for  



 

 

attributing such delay to a force majeure event; and (6) a statement as to whether, in the opinion of 
Chattanooga, such event may cause or contribute to an endangerment to public health, welfare.  
 
Your letter includes each of these items of information but acknowledges that the duration of the delay 
is dependent on the duration of the pandemic. Thus, while you state that the City anticipates that the 
project impacted by the force majeure event will be completed by June 29, 2022, for an approximate 1-
year delay, this remains speculative based on uncertainty regarding the duration of impacts from the 
pandemic.   
 
The information in your letter sufficiently documents that a force majeure event has occurred. However, 
further information is needed to determine the amount of delay that the force majeure event will cause 
and confirm that the one-year extension suggested by the City is justified. Because of the uncertainty 
surrounding the developing consequences of the COVID-19 public health emergency, we understand 
that the City may not have complete information at this time, but it should provide additional 
information in accordance with the CD as more information becomes available. The one-year delay that 
the City anticipates may turn out to be warranted, but is still speculative at this point, especially in light 
of the City’s obligation to use best efforts to minimize any resulting delay to the greatest extent possible. 
We request that you provide further information to us as it develops regarding the duration of the delay 
and the project completion date. The City’s update should include an explanation of how the force 
majeure event will result in the specific delay that you determine is warranted. 
 
In addition to compliance with the express provisions of the CD, the City is encouraged to maintain an 
open and continuing dialogue with the EPA, DOJ, and TDEC. This will serve to protect human health 
and the environment, minimize potential misunderstandings, and facilitate timely and appropriate 
decision-making as this situation unfolds.  
 
Should you have any questions regarding the above or any aspect of this matter, please do not hesitate to 
contact Associate Regional Counsel Paul Schwartz at (404) 562-9576 or via email at 
schwartz.paul@epa.gov.  

   
       Sincerely, 

 
        
 

Carol L. Kemker  
Director 
Enforcement and Compliance Assurance Division 

    
 
cc:  Sohnia Hong, Tennessee Attorney General’s Office 
       Patrick Parker, TDEC General Counsel’s Office 
       William W. Weinischke, USDOJ (Bill.Weinischke@usdoj.gov) 
       Dane Wilson, USEPA (Wilson.Dane@epa.gov) 
       Tennessee Clean Water Network 
 
 

CAROL 
KEMKER

Digitally signed by 
CAROL KEMKER 
Date: 2020.07.29 
12:24:55 -04'00'







 

 

 

 

May 5, 2020 
 
Chief, Enforcement and Compliance Assurance Branch 
Attn: Molly Smith 
Water Division ((ECW-15J) 
USEPA Region V 
77 West Jackson Blvd 
Chicago, Illinois 60604 
 
Ohio EPA Southwest District Office 
Attn: Bonnie Buthker  
401 East Fifth Street 
Dayton, Ohio 45402 
 
ORSANCO 
Attn: Stacey Cochran 
5735 Kellogg Avenue 
Cincinnati, Ohio 45228 
 
Re:   Coronavirus: Notice of Force Majeure Event 
 Muddy Creek at Westbourne HRT project (Index 236) 
 
Dear Ms. Smith, Ms. Buthker, and Ms. Cochran: 
 
On behalf of Defendants Hamilton County Board of County Commissioners and the City of Cincinnati, MSD 
provides this notice pursuant to Sections XVIII, XIX, and XX of the Global Consent Decree of a force majeure 
event that may cause non-compliance of the Consent Decree.   
 
The nation and the State of Ohio stand under declarations of emergency stemming from the coronavirus 
pandemic. On Wednesday, April 3, 2020, MSD determined that it must delay some of the training and 
startup activities for the Muddy Creek at Westbourne HRT project due to limited staff availability as a result 
of measures taken to comply with current Covid-19 social distancing requirements to protect the health of 
our employees.  The contractor was notified to delay these activities since they cannot be performed safely 
and efficiently as originally planned.   
 
On Wednesday, April 29th, as part of MSD’s monthly CIP schedule updates, MSD determined that this change 
would delay compliance with the Consent Decree’s ‘construction completion’ milestone.  The training and 
startup activities have been rescheduled to begin in mid-June and are forecasted to be completed by July 7, 
2020.  This is causing a 67-day delay in completing the project.  Note that this rescheduled date is subject to 
future review and revision in the event the social distancing directives remain in effect for a longer period of 
time.  This project is one of the Bridge projects (Index 236), which had a required completion date of 
December 31, 2019.   
 
MSD will continue monitoring the situation and will attempt to accelerate the schedule for the training and 
startup activities if that can be done while still protecting our workforce and complying with local, state and 



Notice of Force Majeure Event 
May 5, 2020 

 

national directives concerning the Covid-19 pandemic. As we noted on March 24, 2020, in our first force 
majeure notice related to COVID 19, this pandemic is unfolding and MSD will continue to provide updates 
and any new notices as appropriate. 
 
I certify under penalty of law that this document was prepared under my direction or supervision in 
accordance with a system designed to assure that qualified personnel properly gather and evaluate the 
information submitted. Based on my inquiry of the person or persons who manage the system, or those 
persons directly responsible for gathering such information, the information submitted is, to the best of my 
knowledge and belief, true, accurate and complete. I am aware that there are significant penalties for 
submitting false information, including the possibility of fine and imprisonment for knowing violations. 
 
Sincerely,  

 
Diana R. Christy 
MSD Executive Director 
 
C:  Aluotto, Jeff – Hamilton County Administrator 

Anness, Charlie - Hamilton County Prosecutor  
Ball, Karen - Hamilton County  
Boggs, Theodore - Vorys, Sater, Seymour and Pease LLP  
Duhaney, Patrick -City Manager, City of Cincinnati  
Lodor, Marylynn - Deputy Director, MSD  
Johnson, Reese, MSD/RCS  
Klingenstein, Mark - LEIDOS  
McMahon, Louis L. - McMahon DeGulis LLP  
Norman, Mark A. - Vorys, Sater, Seymour and Pease LLP  
Neff, Joseph - MSD/Legal  
Sherer, Erin - Ohio EPA Central District  
Niehaus, Melissa - MSD/WO  
Wall, Marilyn - Sierra Club  
Welsh, Ryan - Deputy Director, MSD/WWE  
Woerner, Emily - Deputy City Solicitor, City of Cincinnati Law Department  
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Melcher, John

From: Chike Odunukwe <codunukwe@cobma.us>
Sent: Friday, June 19, 2020 3:46 PM
To: Turin, David
Cc: advid.burns@state.ma.us; Kopf, Jeff; Borci, Todd; Larry Rowley
Subject: Request for Delay in Full Implementation of MS4 Program

 
David Turin 
U.S. Environmental Protection Agency 
Water Compliance Section 
Mail code: 04-3 
5 Post Office Square - Suite 100 
Boston MA  02109 - 3912 
  

RE: Request for Delay in the Full Implementation of MS4 Program 
  
Dear Mr. Turin, 
  
We are with this letter requesting a six to nine months delay to complete the full implementation of the MS4 for 
the City of Brockton. As you are aware from our previous correspondence, the City of Brockton suffered a 
series of mishaps that scrambled our MS4 implementation schedule.  
  
The sudden death of the former Mayor delayed the adoption of the Stormwater Ordinance, until a new Mayor 
started in January 2020. Because of the Mayoral election and requirements of the City Ordinance, we could 
not commence the process of hiring any new staff, until the new Mayor is sworn in, the Stormwater Ordinance 
adopted by the City Council and accented to by the Mayor.  
  
When above was accomplished, we started the initial process of soliciting applications for the Stormwater 
Management Engineering and Clerical staff. Unfortunately, at the recommendation of the Governor, the City 
was shut down on March 16, 2020, as a result of COVID 19 pandemic. At the present, only essential staff and 
Department heads are working to provide limited services.  
  
The pandemic impart on the finances of the City, has forced a moratorium on new staff hiring and probable 
reduction of current staff. The moratorium is expected to last for six to nine months, after which it will be 
reevaluated.  
  
We cannot implement permitting and inspection of permitted sites until we have new staff to make it possible. 
We need staff to run the Stormwater Authority, created by the Stormwater Ordinance. We also will not have 
staff for routine inspection of already installed, permitted and unpermitted stormwater management systems.   
  
We will complete the Annual Report and 2-Year requirements, except that we will not be in a position update 
procedures, such as the O&M, SWMP, Outfall and Interconnection Inventory and prioritization; as well as 
training presentation for employees and tracking distributed public education messages. 
  
We are working to develop the necessary data for the implementation of the Stormwater Utility Fee, approved 
as part of the Stormwater Ordinance. The implementation, will ease budget constraints on the MS4. Hardcopy 
will follow by mail. 
  
Thank you for your time and cooperation on this matter. 
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Regards, 
  
 
Chike C. Odunukwe, P.E. 
City Engineer 
Engineering Division, Department of Public Works 
City of Brockton 
45 School Street 
Brockton, MA 02301 
508-897-6437 
codunukwe@cobma.us 

     M    m      m  

 
 







From: Maraldo, Dean
To: Mitchell, Sarah
Cc: Machlan, Mike; Wendholt, Kara; Ault, Wayne (USAINN); Schnieders, Kathleen
Bcc: Fentress, Robert; King, Carol
Subject: RE: Elkhart, IN Monthly River Monitoring
Date: Tuesday, June 2, 2020 7:42:00 AM

Sarah: Thank you for your May 14th email regarding the need to delay some dry weather sampling. 
It is not clear whether this request is being submitted pursuant to the Force Majeure provisions of
the City of Elkhart consent decree.  Any Force Majeure requests should address the requirements
contained in those provisions (see Paragraphs 41-44 of the Consent Decree). This would include
providing additional information on the specific sampling involved, who will be conducting it, the
specific reasons why it cannot be conducted pursuant to the schedule, and an estimate of when you
anticipate conducting the sampling. It should also address the requirement under the consent
decree to provide notice of a possible force majeure event within 10 days of first knowing of the
event. Finally, any delay in conducting the sampling should also be addressed in the City’s next six-
month status report. Please provide an update on efforts to conduct sampling in May.
 
Thanks,
Dean
 
 
================================
Dean Maraldo
Water Enforcement & Compliance Assurance Branch
U.S. EPA - Region 5
77 West Jackson Blvd. (ECW-15J)
Chicago, Illinois 60604
ph: (312) 353-2098
fax: (312) 385-5394
e-mail: maraldo.dean@epa.gov
http://www.epa.gov/enforcement/
 
 
 
 
 
 

From: Mitchell, Sarah <sarah.mitchell@coei.org> 
Sent: Thursday, May 14, 2020 2:34 PM
To: 'Wendholt, Kara' <KWendhol@idem.IN.gov>; Maraldo, Dean <Maraldo.Dean@epa.gov>
Cc: Machlan, Mike <Mike.Machlan@coei.org>
Subject: Elkhart, IN Monthly River Monitoring
 
Kara and Dean,
 
The City of Elkhart is required by its consent decree to monitoring its CSO receiving
streams during dry weather on a monthly basis. During the month of April the City



was operating with reduced staff due to the Covid-19 situation. Due to this, the river
sampling was not conducted during this time. The City is now back at almost full staff
and is making sure that the sampling will not be missed again. Please let me know
how you would like us to address this issue. Also, should you have any questions or
concerns feel free to email or call me.
 
Thank you,
 
Sarah Mitchell
Regulatory Affairs Director
Elkhart Public Works and Utilities
1201 S. Nappanee St.
Elkhart, IN 46516
(574) 293-2572
 
Confidentiality Notice: This e-mail and any attachments are for the exclusive and confidential use of the
intended recipient. Please do not read, distribute or take action in reliance upon this message. If you
received this in error, please notify me immediately by return e-mail and promptly delete this message and
its attachments from your computer.
 





U.S. Department of Justice 
 
Environment and Natural Resources Division 
 
Steven D. Ellis 

90-5-1-1-08727 
 
(U.S. Postal Service Mail Delivery)                            (Private Courier Delivery)                                                     Direct Dial (202) 514-3163 
Environmental Enforcement Section                         Environmental Enforcement Section                                   Email: Steven.Ellis@usdoj.gov                                    
P.O. Box 7611                                                             150 M. St. N.E., Room 5.1611                                                                                            
Washington, DC 20044-7611                                    Washington, DC  20002 
  
 
         
      April 16, 2020 
Via Email     
 
Dan Knecht 
Director of Public Service 
City of Euclid, Ohio 
585 E. 222nd St.  
Euclid, Ohio 44123 
dknecht@cityofeuclid.com 
 

Re:  United States v. City of Euclid, Case No. 1:11-cv-01783 (N.D. Ohio) 
 
Dear Mr. Knecht: 
 

We have received your letter dated March 26, 2020, submitting a force majeure notice 
due to the impact of the novel coronavirus COVID-19. We will respond after we have reviewed 
the notice and consulted the State Co-Plaintiffs, as appropriate. 

 
                                Sincerely, 
 
       
        s/Steven D. Ellis    
      Steven D. Ellis 
                                 Senior Counsel 
      Environmental Enforcement Section 
 
Cc:   Steven Paffilas 

Robert Thompson 
Colin Sullivan 

 
  















UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

SAM NUNN ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 
 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
The Honorable Errick D. Simmons 
Mayor of Greenville 
340 Main Street 
Greenville, Mississippi  38701 
 
Duplicate sent via email: EDSimmons@greenvillems.org 
 

Re:  United States et al. v. City of Greenville, Mississippi 
Partial Consent Decree (Civil Action 4:16-cv-00018), 
DOJ Case No. 90-5-1-1-10932 
COVID-19 Related Force Majeure Notification 

 
Dear Mayor Simmons: 
 
The U.S. Department of Justice (DOJ), the U.S. Environmental Protection Agency (EPA) and the 
Mississippi Department of Environmental Quality (MDEQ) are in receipt of the City of Greenville’s 
(Greenville’s) May 11, 2020 letter (Letter) under Section X, Paragraphs 41-42 of the above-referenced 
Partial Consent Decree (the PCD), notifying the EPA and the MDEQ of a potential force majeure event 
that may cause a delay or impediment to performance of obligations under the PCD. As you may be 
aware, on March 26, 2020, the EPA issued a temporary Policy: “COVID-19 Implications for EPA’s 
Enforcement and Compliance Assurance Program” (Policy) that addresses the EPA enforcement of 
environmental legal obligations during this time. As provided in Section I.C of the Policy, claims of an 
inability to comply with the terms of a judicial consent decree are properly handled pursuant to the 
consent decree’s force majeure provisions. We are enclosing a copy of that Policy.  
 
Greenville’s Letter asserts a potential force majeure event based on the current COVID-19 public health 
emergency. The EPA and DOJ have consulted with the MDEQ in preparing this response. This response 
is intended to cover the facilities that are the subject of the above-referenced PCD and directs Greenville 
to Paragraphs 41-45 [force majeure provisions] of the PCD. Among other things, Greenville should note 
that Paragraph 41 of the PCD requires it to exercise best efforts to fulfill the obligations of the PCD, 
including the use of best efforts to anticipate any potential force majeure event both as it is occurring 
and after it has occurred, to prevent or minimize delay to the greatest extent possible. 
 
Greenville’s Letter identifies the following factors that may cause an impediment to performance in 
complying with the PCD. Following declarations of emergency at the national, state and local levels, 
Greenville has received notices from contractors, consultants and vendors regarding anticipated delays 
in mobilizing equipment and contract personnel as a result of the pandemic and subsequent shelter-in-
place orders. Greenville states that these impacts may affect its implementation of PCD work and/or 
deliverables. Greenville also cites that the Group 2 sewer assessment report may be delayed because of 
an inability to hold a public meeting. However, there is no requirement for a public meeting prior to  
 
 



submittal per the PCD, so this concern cannot be a justification for the delay. Similarly, Greenville states 
the work at the Hancock Lift Station and Force Main Project may be impacted but the contract deadline 
for this project is not a current requirement of the PCD.

Meaningful compliance with the force majeure provisions set forth in Paragraph 42 of the PCD, requires 
more than the factors set forth in the Greenville Letter. The force majeure provision of the PCD requires 
that the notice must at a minimum include in a force majeure notification letter: (1) a description and 
explanation of the reasons for the delay, (2) the anticipated duration of the delay, (3) all actions taken or 
to be taken to prevent or minimize the delay, (4) a schedule for implementation of any measures to be 
taken to prevent or minimize the delay or the effect of the delay, (5) Greenville’s rationale for attributing 
such delay to a force majeure event if it intends to assert such a claim, and (6) a statement as to whether, 
in the opinion of Greenville, such event may cause or contribute to an endangerment to public health or 
the environment. Greenville should include all available documentation to support this force majeure 
claim with its notice. Because of the uncertainty surrounding the COVID-19 public health emergency, 
we understand that Greenville may not have complete information at this time, but it should provide 
additional information in accordance with that Section as more information becomes available.

In addition to compliance with the express provisions of the PCD, Greenville is encouraged to maintain 
an open and continuing dialogue with the EPA, DOJ, and MDEQ. This will serve to protect human 
health and the environment, minimize potential misunderstandings, and facilitate timely and appropriate 
decision-making as this situation unfolds. Should you have any questions regarding the above or any 
aspect of this matter, please do not hesitate to contact Brad Ammons at (404) 562-9769 or via email at 
ammons.brad@epa.gov.

Sincerely,

Carol L. Kemker
Director
Enforcement and Compliance Assurance Division

Enclosures

cc: Gretchen Zmitrovich,
MDEQ (via email to GZmitrovich@mdeq.ms.gov)

Chrisna Baptista,
EPA OECA (via email to baptista.chrisna@epa.gov)

Valerie Mann,
U.S. DOJ (via email to Valerie.Mann@usdoj.gov)

Andrew Alexander,
Lake Tindall, LLP (via email to aalexander@ltindall.com)

Mita Ghosh,
Office of Water Legal Support (via email to Ghosh.Mita@epa.gov)

KERIEMA NEWMAN Digitally signed by KERIEMA NEWMAN 
Date: 2020.07.01 16:25:28 -04'00'











 
 
 
 
 
 
 

City of Toledo 
Department of Public Utilities 

Edward A. Moore, Director 

 
420 Madison Avenue, Suite 100 • Toledo, Ohio 43604 | Customer Service (419) 245-1800 | Fax (419) 245-1853 | Web: https://toledo oh gov/services/public-utilities/ 

 
 

Toledo Waterways Initiative 
Phone: (419) 936-3671 

 
Date: April 1, 2020 
 

Ms. Molly Smith, Acting Branch Chief 
Water Enforcement & Compliance Assurance Branch 
Enforcement and Compliance Assurance Division 
U.S. Environmental Protection Agency, Region 5 
77 West Jackson Boulevard 
Chicago, IL 60604-3590 
 
 
Dear Ms. Smith, 

The City of Toledo has received the U.S. EPA’s comments to our Post Construction Compliance 
Monitoring Work Plan (PCCMWP). As we’ve reviewed the comments and discussed the associated 
revisions to the PCCMWP, it is apparent that the 30-day timeline requested for plan resubmittal will be 
extremely difficult to meet. We are actively working to incorporate the comments into a revised draft of the 
PCCMWP, however, some comments require a field investigation. Since most of the staff involved with 
revising the plan are working remotely due to the Coronavirus crisis, our progress has inherently been 
hindered. 

 
With the above stated, I am sending this letter to request an additional 30 days to submit the revised 
PCCMWP. Your understanding of our current situation and consideration of this request are greatly 
appreciated. 

 
Please contact me at Julie.Cousino@toledo.oh.gov or at (419)466-8255 if you have any questions or need 
further information. Thank you. 

 

Sincerely, 
 

Julie Cousino, P.E. 
TWI Program Administrator 
Department of Public Utilities 
 
 



 
Cc: (via email) 
 Patrick Kuefler, U.S. EPA Region 5 
 Elizabeth Wick, Ohio EPA 
 Ryan Gierhart, Ohio EPA 
 Scott Helkowski, Ohio AG 
 Steven Ellis, DOJ 
 Leslie Kovacik, City of Toledo 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL  60604-3590 

REPLY TO ATTENTION OF 
VIA EMAIL (Julie.Cousino@toledo.oh.gov) 

ECW-15J 
Julie Cousino, P.E. 
TWI Program Administrator 
Department of Public Utilities 
City of Toledo 
420 Madison Avenue, Suite 100 
Toledo, Ohio  43604 

Re:   City of Toledo, Ohio Post Construction Compliance Monitoring Work Plan 

Dear Ms. Cousino: 

Thank you for your April 1, 2020, letter requesting an additional 30 days to respond to our 
comments on the draft Post Construction Compliance Monitoring Work Plan (PCCMWP).  
Based on your request, we are extending the date to respond to revise the PCCMWP to  
May 20, 2020.  

If you have any questions, please contact either William Jones of my staff at (312) 886-6058, or 
Gary Prichard from our Office of Regional Counsel at (312) 886-0570.  

Sincerely, 

Ryan J. Bahr 
Acting Chief 
Water Enforcement & Compliance Assurance Branch 

cc:  Leslie Kovacik, City of Toledo, Ohio (via email) 
       Ryan Gierhart, Ohio Environmental Protection Agency (via email) 
       Scott Helkowski, Ohio Attorney General (via email) 
       Steve Ellis, Department of Justice (via email) 

RYAN BAHR
Digitally signed by RYAN 
BAHR
Date: 2020.04.21 
08:12:11 -05'00'
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Bhatt, Krishna

From: Ihlenburg, Erick
Sent: Friday, May 22, 2020 3:38 PM
To: Mendez, Gretchen
Cc: Buettner, Robert; Rodolfo Seda; Buenning, Hans; Rivera, Alex; Velez, Julian; Patel, Harish; LaVigna, 

Gaetano; Villatora, Liliana; Klepp, Robert; Fried, Gregory
Subject: RE: CORCO - URGENT COMMUNICATION - IMMEDIATE ATTENTION AND RESPONSE REQUESTED  

Gretchen, 
 
We have received CORCO’s March 27, 2020 written notification of the cancelled/delayed performance test due 
to restrictions caused by the Covid-19 pandemic.  The notice was submitted following a March 25, 2020 phone 
call you initiated with me to discuss the delayed test.  On March 26, 2020, I emailed you a link to the EPA 
memorandum “COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program,” issued 
by Assistant Administrator Susan Parker Bodine on that same date (COVID-19 Memo).  This temporary policy 
generally authorizes the conditional exercise of EPA’s enforcement discretion for various instances of 
noncompliance caused by the Covid-19 pandemic, including those caused by “travel and social distancing 
restrictions imposed both by governments or corporations or recommended by the Centers for Disease Control 
and Prevention to limit the spread of COVID-19.”  This email provides EPA’s further response to CORCO’s 
March 27, 2020 notification.   
 
In the CORCO matter, where EPA issued an administrative compliance order (ACO) requiring performance 
testing at CORCO’s vapor combustion unit (VCU), EPA intends to exercise its enforcement discretion in 
accordance with the COVID-19 Memo, provided that CORCO continues to meet each of the conditions 
specified in Section I.A. of that memo.  Specifically, all enforcement discretion set forth in the COVID-19 
Memo is conditioned on the following: 
            1. Entities should make every effort to comply with their environmental compliance obligations. 
            2. If compliance is not reasonably practicable, facilities with environmental compliance obligations 
should:  
                        a. Act responsibly under the circumstances in order to minimize the effects and duration of any 
noncompliance caused by COVID-19;  
                        b. Identify the specific nature and dates of the noncompliance;  
                        c. Identify how COVID-19 was the cause of the noncompliance, and the decisions and actions 
taken in response, including best efforts to comply and steps 
                        taken to come into compliance at the earliest opportunity;  
                        d. Return to compliance as soon as practicable; and  
                        e. Document the information, action, or condition specified in a. through d. 
 
Given the nature of ACOs issued under Section 113(a) of the Clean Air Act, including the limitations for such 
orders specified in Section 113(a)(4) of the Act, and the uncertain duration of the relevant Covid-19 restrictions, 
we find the conditional exercise of our enforcement discretion to be preferable to an extension of the ACO 
compliance date under 40 C.F.R. 63.7(a).  We remain committed to working with CORCO to reschedule the 
required VCU performance test once the relevant Covid-19 restrictions are lifted and the testing can be 
conducted safely, while as expeditiously as possible.  EPA notes that as of the date of this email, CORCO 
represents that the contractor it retained to conduct the performance test is still imposing internal company 
restrictions on employee travel.  Moreover, on May 1, 2020, the governor of Puerto Rico issued an Executive 
Order extending “lockdown” and curfew restrictions in Puerto Rico until May 25, 2020.  We acknowledge and 
appreciate CORCO’s proposal to conduct the performance test within 30 days after lifting of the relevant 
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Covid-19 restrictions that affect both CORCO and the contractors that are necessary to conduct the test.  We 
encourage ongoing discussion, information sharing, and documentation of the specific circumstances that will 
allow EPA and CORCO to agree on the timing for rescheduling and conducting the test. 
 
Please call me with any questions or concerns.   
 
Sincerely, 
 
Erick 
 
Erick R. Ihlenburg 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, New York 10007 
Phone: (212) 637-3250 
Fax: (212) 637-3199 
 

 
 
Note: This message is confidential and may contain legally privileged material. If you are not the intended recipient, you 
are notified that any viewing, disclosure, copying or other unauthorized use of this message, including attachments, is 
strictly prohibited. If you received this message in error, please notify the sender immediately and delete this message and 
any attachments. Thank you. 
 
From: Mendez, Gretchen <gmendez@gaclaw.com>  
Sent: Friday, March 27, 2020 2:45 PM 
To: Ihlenburg, Erick <Ihlenburg.Erick@epa.gov> 
Cc: Buettner, Robert <Buettner.Robert@epa.gov>; Rodolfo Seda <rodolfo.seda@corcopr.com> 
Subject: CORCO ‐ URGENT COMMUNICATION ‐ IMMEDIATE ATTENTION AND RESPONSE REQUESTED  
Importance: High 
 

 URGENT COMMUNICATION 

IMMEDIATE ATTENTION AND RESPONSE REQUESTED 

  

Dear Erick: 

  

We hope this email finds you and your colleagues, friends and family well.   

  



3

By  letter  postmarked  on  February  18,  2020  (“Notice”),  Commonwealth  Oil  Refining Company,  Inc. 
(“CORCO”) notified the Environmental Protection Agency (“EPA” or “Agency”) of  its  intention to conduct the
performance  testing (“Testing”)  for  the  Vapor  Control  Unit  (“VCU”) and  the  VCU’s Continuous  Parameter 
Monitoring System (“CPMS”) in accordance with Sections E. II. and E.III. of the Administrative Compliance Order
Reference  Number  CAA‐02‐2019‐1004 dated  April  25,  2019 (“ACO”).  The  Testing  was  scheduled  to be 
performed simultaneously starting on April 22, 2020 and ending on April 23, 2020.  CORCO submitted with the
Notice the VCU and the CPMS Testing protocols for EPA approval  in accordance with the requirements of 40 
CFR § 63.8(e)(3) and ACO Sections E. IV. and E.V. EPA’s approval for these Testing protocols remain pending.  

  

Since the issuance of the ACO, CORCO has engaged in all necessary actions leading to the performance of the 
Testing as scheduled. On March 15, 2020, the Governor of Puerto Rico issued Executive Order 2020‐23 (“Order”) 
in response to the COVID‐19 virus pandemic, which, among other things, establishes mandatory curfew and
closing  of  all  commercial  establishments  commencing  on  March  15,  2020,  at  6:00  pm  until  March  30,
2020, excluding food sale establishments that provide drive‐thru, carry‐out or delivery services; wholesalers;
pharmacies; supermarkets; gas stations; banks or financial institutions; elderly care centers; any business in the
distribution chain of  food, medicine, medical equipment or  fuel; and  services associated with  the excluded
sectors.  

  

Since  the  issuance  of  the Order,  CORCO has taken  all reasonable  take  steps to  protect  its  employees  from 
contracting or otherwise being exposed to the COVID‐19 virus. CORCO has also taken numerous steps aimed at 
preventing the proliferation of COVID‐19, including restricting services provided by outside contractors to those
that  are  essential  to  the  facility’s  fuel  distribution  operations  or  required  in  the  unlikely  event  of  an
emergency.  Non‐essential services have been postponed until  the Order  restrictions are  lifted.  Contractors 
entering CORCO are  also  required  to meet  the  safeguards  and procedures  that have been  implemented  to
assure  contractor  health  and  safety  while providing the  services needed  to  safely  and  effectively
sustain facility fuel distribution operations to meet the demands of our clients and the market.  

  

CORCO considers the services for the Testing to be essential to its operations given its commitment to perform
the Testing as scheduled and  strictly adhere with all ACO ordered provisions. CORCO has thus continued to
work together with the contractor with the goal of performing the Testing on April 22‐23, 2020.  

  

However, on the afternoon of March 24, 2020, the contractor informed CORCO that the Testing was canceled
in view of recent COVID‐19 restrictions that have been imposed on the contractor, which ban employees from
traveling,  engaging  in  non‐manufacturing  activities  and  other work‐related  actions  that may  unnecessarily
expose contractor personnel to the COVID‐19 virus.   

  

CORCO is sensitive to the importance of adhering to the Order restrictions and is committed to ensure worker 
health and safety and prevent  the spread of  the COVID‐19 virus. CORCO  is also sensitive  to  the precautions
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taken by its contractors to safeguard the welfare of its employees under these unforeseeable an unfortunate
circumstance.     

  

Accordingly, the morning of March 25, 2020, I called you to inform the Agency of the cancellation of the Test
and to discuss possible ways in which the time to perform the obligations under the ACO may be extended. We
agreed that CORCO should submit its request for additional time in writing. 

  

On March 26, 2020, the Governor of Puerto Rico announced that she will issue a second executive order with
stricter restrictions applicable from April 1, 2020, until April 12, 2020, which makes it impossible for CORCO to
reasonably anticipate whether the Order and other COVID‐19 restrictions will continue and  for how  long,  in
attempts to reschedule the next available date in which the Testing may be performed. CORCO is also facing
other challenges as  the COVID‐19  ramifications affect  the  logistics  that must necessarily be  in place  for  the
Testing to be performed. For instance, at this time, hotels, car rentals, restaurants and other business supporting
business travel in Puerto Rico are restricting operations in view of the COVID‐19 pandemic. We are unable to 
determine  or  reasonably  anticipate when  these  sectors will  restore  operations  to  support  business  travel
(presumably after disinfection occurs).  Other  factors  that may affect  the  scheduling of  the Testing moving
forward  include: contractor availability after the COVID‐19 restrictions are  lifted  for the performance of the
Testing, possible illness of key personnel, and implementing procedures for disinfection of the VCU and CPMS
equipment and systems, for which supplies will likely to continue to be limited as they remain in high demand. 

  

CORCO has duly complied with the Sections E.IV. and E.V. of the ACO by timely submitting the Notice and the
Testing protocols by letter postmarked on February 18, 2020.  CORCO has also engaged in all possible efforts to
comply with the Testing obligations required under Sections E.II. and E.III of the ACO. Notwithstanding CORCO’s
best efforts, we have reasonably come to the conclusion that Testing cannot be performed at the facility’s VCU
and CPMS by the dates that were notified in the Notice (April 22‐23, 2020) or even by the deadline prescribed
by the ACO.  CORCO also reasonably foresees that the ordered provisions of Sections E.VI, E.VII., E.VIII. and E.X.
of the ACO will be impossible to comply with on the time period prescribed by the ACO, as these obligations are 
contingent on the performance of the VCU and the CPMS Testing.   

  

In  view of  these events, CORCO  reviewed 40 C.F.R. Part 63  Subpart A  (“Subpart A”) provisions  relevant  to
performance testing and has found the following force majeure provisions: 

  

  
“§  63.7  Performance  Testing.  (a)(4)(i) The owner  or  operator  shall  notify  the Administrator,  in 
writing as soon as practicable following the date owner or operator    first knew, or through due 
diligence should have known that the event may cause or caused a delay  in testing beyond the 
regulatory deadline specified in paragraph (a)(2) or (a)(3) of this section, or elsewhere in this part, 
but  the  notification  must  occur  before  the  performance  test deadline  unless  the  initial force 
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majeure  or  a  subsequent  force  majeure  event  delays  the  notice,  and  in  such  cases, 
the notification shall occur as soon as practicable. 
  
(ii) The owner  or  operator    shall  provide  to  the Administrator a written  description  of  the  force 
majeure  event and a rationale for attributing the delay in testing beyond the regulatory deadline 
to the force majeure ; describe the measures taken or to be taken to minimize the delay; and identify 
a date by which the owner or operator   proposes to conduct the performance test. The performance 
test shall be conducted as soon as practicable after the force majeure occurs. 

(iii) The decision as to whether or not to grant an extension to performance test deadline is solely 
within the discretion of the Administrator. the Administrator will notify the owner or operator    in 
writing of approval or disapproval of the request for an extension as soon as practicable. 

(iv) Until  an  extension  of  the  performance  test deadline  has  been  approved  by 
the Administrator under paragraphs (a)(4)(i), (a)(4)(ii), and (a)(4)(iii) of this section, the owner or 
operator  of the affected facility remains strictly subject to the requirements of this part. 

Subpart A also defines force majeure as follows:  

§ 63.2 Definitions. “Force majeure means, for purposes of § 63.7, an event that will be or has been 
caused by circumstances beyond the control of the affected facility, its contractors, or any entity 
controlled by the affected  facility that prevents the owner or operator  from complying with the 
regulatory requirement to conduct performance tests within the specified timeframe despite the 
affected facility’s best efforts to fulfill the obligation. Examples of such events are acts of nature, 
acts of war or terrorism, or equipment failure or safety hazard beyond the control of the affected 
facility.” 
  

CORCO respectfully asserts that its inability to comply with Sections E.II., E.III. E.VI., E.VII., E.VIII. and E.X. of the
ACO is due to a force majeure event under section 63.7(a)(4), as the event delaying or preventing compliance
with the ordered provisions of Sections E.II., E.III. E.VI., E.VII., E.VIII. and E.X. of the ACO s arise from causes
beyond CORCO’s control or of the contractor’s control and notwithstanding CORCO’s best efforts to fulfill these
obligations.  CORCO further asserts that the conditions of Section 63.7(a)(2)(4)(i)‐(ii) have been met considering
that CORCO’s counsel conferred with EPA counsel regarding the contractor cancellation on shortly after the
contractor canceled to discuss the possibility of extending the time to perform the ACO ordered provisions after
the COVID‐19 restrictions and the services supporting the Testing become available. CORCO  is also promptly
submitting herewith written confirmation of the  force majeure reasons  for delaying the performance of the
Testing and other ACO obligations before the date of the Testing. CORCO has further demonstrated that it has
taken all possible measures to avoid the delay of the performance of the ACO obligations associated with Testing
as well as  its commitment to perform these Testing and to cooperate with EPA to fully comply with all ACO
ordered provisions.    

  

Therefore, on behalf of CORCO, we hereby request that EPA grant an extension of time to meet the ordered
provisions of Sections E.II., E.III. E.VI., E.VII., E.VIII. and E.X. of the of the ACO. We also request that EPA consider
extending the time to comply with the obligation relative to the periodic reporting of Section E.IX. of the ACO in 
view that all activities associated to the performance of the Testing must necessarily come to a halt until the
Order and other COVID‐19 restrictions are lifted. According to our calculations, the first of these periodic reports
shall be submitted by no later than April 5, 2020. 
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At this time, CORCO cannot possibly propose a new date for the Testing as it cannot reasonably anticipate when
the COVID‐19 restrictions will be lifted and how much time will be required for the services discussed above to 
be available (contractor, hotels, disinfection, etc.). We thus understand that this is a continuing force majeure
event, an unprecedented crisis, which is difficult to put an ending date to.  Also, the execution of the Testing is
contingent on restrictions being lifted not only in Puerto Rico but also for contractors coming from the United
States, the sectors supporting business travel and availability of contractors for Testing and disinfection.  

  

Therefore, given this novel and unique situation, we respectfully request that EPA approve an extension of time
of  thirty  (30)  days  commencing  after  the  lifting  of  the  federal,  Commonwealth  and  COVID‐19  restrictions 
affecting CORCO and/or the contractors for CORCO to comply with the ACO ordered provisions of Sections E.II.,
E.III. E.VI., E.VII., E.VIII., E.IX. and E.X. A 30‐day period  is being requested  in addition to the time the COVID‐
restrictions will be lifted in good faith and with the understanding that it may provide CORCO adequate time to
make the necessary coordination, preparation, and disinfection for the Testing to be performed.   

  

CORCO also requests that EPA evaluate this request on an urgent basis considering that CORCO remains subject
to the ACO ordered provisions until the Agency approves an extension of time or otherwise modifies the ACO
and given that, according to our calculations,  compliance with these obligations start as early as April 5, 2020.  

  

CORCO wishes to maintain open communication with the Agency to discuss this request and establish the course
of action moving forward for the Testing. To those ends, we are available for a call with EPA after the request is
evaluated to discuss the particulars and any questions the Agency may have regarding the same. 

 

Best regards and stay safe, 

 

Gretchen 

Attention: This e‐mail contains "Attorney‐Client and "Work Product" CONFIDENTIAL INFORMATION intended only for 
the use of the persons designated above as recipients. If you are not the intended recipient of this E‐mail, or an 
employee or agent responsible for delivering this message to its intended recipient, you are hereby notified that any 
unauthorized reading, forwarding, printing, dissemination or copying of this E‐mail is prohibited. If you have received 
this E‐mail in error, please immediately notify us by selecting the "reply" tab, and please delete the message from your 
inbox. Thank you.  



 
Delek Logistics Partners, LP 

305 N. Washington Ave. 
El Dorado, AR  71730 

 
Via Email 
 
June 24, 2020 
 
Amy Salinas 
Assistant Regional Counsel  
U.S. Environmental Protection Agency, Region 6 
Office of Regional Counsel 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202 
 
Bryant Smalley 
Team Leader, Oil and Response Team, 
U. S. Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202 
 
Charles Maguire 
Chief, Water Enforcement Branch  
U. S. Environmental Protection Agency, Region 6 
ECDW 120 I Elm Street, Suite 500 
Dallas, TX 75202 
 
Dara Hall 
Assistant Attorney General 
State of Arkansas Attorney General  
Environmental Division 
323 Center Street, Suite 200  
Little Rock, Arkansas 72201 
 
RE:  Consent Decree - United States v. Delek Logistics Operating, LLC, Civ. No. 1: 18-cv -

01040 (Effective November 08, 2019) 
 
Ladies and Gentlemen: 
 
This letter is being sent to in connection with the above-referenced Consent Decree, and is 
intended to confirm the telephone communications that took place on June 18, 2020 
between Bryant Smalley, Team Leader of the Oil and Response Team, USEPA Region 6, and 
with Lisa Thompson, General Counsel of the Arkansas Department of Environmental Quality.  
Capitalized terms used in this letter but not defined herein shall have the meaning ascribed 
to them in the Consent Decree.   
  



Consent Decree - United States v. Delek Logistics Operating, LLC, 
Civ. No. 1: 18-cv -01040, Effective November 08, 2019, 
Page 2 of 3 
 

 
 Pursuant to paragraphs 15.a and 15.b of the Consent Decree, Delek was to undertake certain 

confirmatory surface water and sediment sampling within 180 days of the Date of Entry, 
which would have been by May 6, 2020.  For the reasons set forth below, Delek did not 
undertake the sampling in a timely manner.  The purpose of the calls today was to advise 
EPA and ADEQ of the delay and to assure the agencies that Delek is now expediting the 
sampling work, at additional cost to Delek, in order to complete the sampling requirement 
as quickly as possible.  
 
The COVID-19 pandemic, which has resulted in both dramatic and unforeseen economic 
impacts to the energy sector, was the primary contributing cause of Delek’s delay.  Delek has 
been following declarations and protective measures recommended by federal, state, county, 
and local agencies in order to limit exposure of its work force to the COVID19, as well 
complying with the various emergency orders issued by the State of Arkansas and 
surrounding states.  In order to protect essential workers of Delek’s operations, non-
essential workers have largely been telecommuting and working from remote locations.  
This has limited the number of workers present at operating assets to only those that are 
considered essential to maintain safe operations as well as limiting the number of workers 
authorized to travel.  The focus of Delek’s staff on protecting essential personnel and critical 
operations led to Delek failing to timely schedule the sampling activities. 
 
In order to minimize the impacts of the delay, Delek has now, at additional cost to it, has 
expedited the sampling activities and had instructed its contractor to prioritize the handling, 
analysis and reporting of the results of the confirmatory sampling.  Delek believes this “rush 
order” process will reduce turnaround times such that the results and report required under 
paragraph 15.e will available within seven (7) days instead of the typical turnaround time of 
thirty (30) or more days.  Delek also believes that this expedited handling will ensure timely 
submittal of the results and also believes that this delay will not negatively impact the 
public’s health and welfare or the environment. 
 
Delek regrets this delay in undertaking the sampling and requests your forbearance.  Delek 
believes that any such forbearance would be consistent with the spirit of Executive Order 
13924, dated May 19, 2020, which directs federal agencies to address the COVID-19 
economic emergency by “waiving or providing exemptions from regulations and other 
requirements that may inhibit economic recovery, consistent with applicable law and with 
protection of the public health and safety….”   The Executive Order also requires such 
agencies to consider policies of enforcement discretion that “decline enforcement against 
persons and entities that have attempted in reasonable good faith to comply with applicable 
regulatory standards, including… with a pre-enforcement ruling.” 
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report on this sampling within 30 days of its receipt of the lab report. Decree at ¶ 15(e). The 
Decree also requires Delek to notify the Government Plaintiffs of any potential or actual 
violation of any requirement of the Decree. Decree at ¶ 20. Delek must provide such notice 
within ten business days of the day Delek first becomes aware of the violation. Id. 
 
 In explaining Delek’s noncompliance, Mr. Harris refers to Delek’s efforts to follow 
“declarations and protective measures recommended by federal, state, county, and local 
agencies,” and comply with “various emergency orders issued by the State of Arkansas and 
surrounding states.” Harris Letter at 2. We note that the State of Arkansas issued an order 
declaring a state of emergency caused by the COVID-19 public health crisis on March 11, 2020.   
 
 While Delek may not have known on March 11 that the Arkansas emergency order and 
other effects of the pandemic would interfere with its compliance, it should have known that it 
may have. Certainly, Delek should have known of its noncompliance, and the purported reasons 
for it, by May 6, when it failed to complete the required sampling work by the court-ordered 
deadline. Delek is thus precluded from asserting force majeure for the period of its untimely 
notice. 
 
 We acknowledge that according to Mr. Harris, as of June 24, 2020, Delek had sought to 
expedite sampling activities and instructed its contractor to prioritize its analysis. Delek has also 
recently submitted a report on its sampling activities, dated July 13, 2020, to the United States 
and Arkansas on or about July 21, 2020. This report is under review by the Government 
Plaintiffs.  
 
 Please note that the Government Plaintiffs reserve all rights under the Decree and 
applicable law. Please let me know if there are any questions. 
  
 
 

Best regards, 
 
/s/ Anna Grace  
Anna Grace 
Trial Attorney  

 
 
 
 
 
Cc:  Amy Salinas 
 Christina Baker 
 Lisa Thompson 



From: Kono, Michiko
To: Marvin Chanes
Cc: Arias, Megan
Subject: RE: Mali Server Outage - EPA Information Request
Date: Wednesday, April 8, 2020 12:01:13 PM
Attachments: image001.jpg

Mr. Chanes: Thank you for your email containing additional information. Your request for
cancellation of the information request is not granted. However, management approves an
extension of 60 more days to submit a complete response.
 
We believe that an attorney is not necessary for filing a response and that you should be able to do
it without one.
 
Please let us know if you would like to request an additional extension before the end of the
aforementioned 60 day period. Also, please contact us if there are additional questions.
 
My phone number is (404) 562-9558, and I am an attorney assigned to this matter.
Megan Arias’ phone number is (404) 562-8968. She is an environmental engineer in the Air
Enforcement Branch at EPA Region 4.
 
Thank you for your time and attention.
 
 
 

From: Marvin Chanes <marvin@pmtdiesel.com> 
Sent: Wednesday, April 8, 2020 10:59 AM
To: Kono, Michiko <Kono.Michiko@epa.gov>
Subject: RE: Mali Server Outage - EPA Information Request
 
 
Due to  we are currently under a
Stay at Home Order as per Local, State & Federal Orders.
Our lack of ability to process and fulfill orders has forced us shut down our E-commerce
websites.
We do not have the ability to access the information to respond to your request.
Additionally, we do not have the financial abilities to retain proper counsel to file this
response.
 
 
Marvin Chanes
 

From: Kono, Michiko [mailto:Kono.Michiko@epa.gov] 
Sent: Thursday, April 02, 2020 4:30 PM
To: Marvin@pmtdiesel.com
Cc: Arias, Megan; Kono, Michiko
Subject: Mali Server Outage - EPA Information Request

(b) (6)



 
Mr. Chanes: Would you please provide us with additional, detailed information about your ability or
inability to respond to the Information Request Letter from EPA? We don’t believe we can cancel the
Information Request Letter, but we may be able to grant an extension.
 
We look forward to hearing from you.
 
 
 
 

From: Marvin Chanes <marvin@pmtdiesel.com> 
Sent: Monday, March 30, 2020 10:25 AM
To: Arias, Megan <arias.megan@epa.gov>
Subject: Mali Server Outage
 
If you responded to this email in thr last 6 days, Please resend.
Our In-Bound Mail Server was down.
 

From: Marvin Chanes [mailto:marvin@pmtdiesel.com] 
Sent: Tuesday, March 24, 2020 2:23 PM
To: 'arias.megan@epa.gov'
Subject: Request for Information March 17, 2020

Megan Arias
 
Do to the Coronavirius Pandemic, Direct Marketing Online is closed for an unknown period of time.
As per our converstion, yesteday.
We herby request that the EPA cancel this Request for Information.
 
I await your response via email.
 
Marvin Chanes
Direct Marketing Online
 

Virus-free. www.avg.com

 



From: Chase  Felicia
To: Matthew C Rowan
Cc: Monica Ra o an; oannemitoc @ensoaq com; M r hy  Eliza eth
Subject: Re: Upcoming (Delayed) MIT
Date: Monday  May 4  2020 3:48:29 PM
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image002.png
image003.png
image004.png

Hi Matthew
Last we spoke  we were advised that you were interested in waiting until June when Inspectors were expected to resume field activities.  You may run your Part 1  SAPT unwitnessed this Wednesday.  This is the first week
our Inspectors are back in the field and thus have a very full schedule for the next 2 weeks.  Unfortunately  it is not likely that they would be able to squeeze in another this week.  It's not a problem  I will take this well off the
June schedule and look forward to receiving your unwitnessed SAPT with all the necessary documentation. Please send hard copies with wet signatures electronically and via mail.

Monica & JoAnne
Please omit this one.

Thank you. Take care and be safe!
Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

From: Matthew C Rowan <matthew.rowan@dteenergy.com>
Sent: Monday  May 4  2020 3 38 PM
To: Chase  Felicia <chase.felicia@epa.gov>
Cc: Monica Rakovan <monicarakovan@ensoaq.com>; joannemitock@ensoaq.com <joannemitock@ensoaq.com>; Murphy  Elizabeth <Murphy.Elizabeth@epa.gov>
Subject: RE  Upcoming (Delayed) MIT
 
Monica
 
We re scheduled to perform an unwitnessed test this Wednesday  which is what we were approved to do back in April  is this OK?
 
Matt
 
Matthew C Rowan
DTE Gas Company
Manager Reservoir Engineering and Geology
Office  (313) 235-1116
Cell  
matthew rowan@dteenergy com
 
 
 

From: Chase  Felicia <chase.felicia@epa.gov> 
Sent: Monday  May 4  2020 4 30 PM
To: Matthew C Rowan <Matthew.Rowan@dteenergy.com>
Cc: Monica Rakovan <monicarakovan@ensoaq.com>; joannemitock@ensoaq.com; Murphy  Elizabeth <Murphy.Elizabeth@epa.gov>
Subject: [EXTERNAL] Upcoming (Delayed) MIT
Importance: High
 
Good Afternoon Matthew
 
Please be advised that EPA Inspectors will be reaching out to schedule a date and time for the above and below mentioned.      
 
The Inspectors  contact information is below and they are copied above.  The Inspectors will reach out to you shortly, prior to your MIT(s) Part 1 due date.  If you have any questions specific to the scheduling of your test,
please feel free to contact the Inspectors directly. 
 
Monica Rakovan, PhD CPG
Environmental Solutions AQ
513-593-1310 [/owa/]  (cell)
monicarakovan@ensoaq.com
 
JoAnne Mitock
Environmental Solutions AQ
513-200-7681 [/owa/] joannemitock@ensoaq com
 
The following is your Company s regular active status Class II well or wells due for Part 1 this Fiscal Year 2020

Mich Cons Gas Co (DTE Energy) MIS25022 MI-147-2D-0018 147 Diet in Community 2 2D 42.78802 -82.5302 48226 TA PS CT 4/26/2018 4/26/2020 Standard Annulus Pressure Test (SAPT)

 
 
If you have any others questions or concerns beyond scheduling your MIT(s), please do not hesitate to reach out to me.  Thank you.
 
Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604
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From: Draper, Seth
To: Charles Payne
Cc: McCoin, Shane
Subject: RE: Extension for new SWPPP under CWA-07-2020-0119
Date: Thursday, June 18, 2020 9:44:23 AM

Chas,
This is an email confirming the 60 day extension. The new deadline for paragraph 53 is now August 20, 2020.

Please let me know if you have any questions.

Seth Draper
U.S. Environmental Protection Agency
Region 7
Water Enforcement Branch
11201 Renner Blvd, Lenexa, KS 66219
(913) 551-7080

-----Original Message-----
From: Charles Payne <chasmetoo@mac.com>
Sent: Monday, June 15, 2020 5:01 PM
To: Draper, Seth <Draper.Seth@epa.gov>
Cc: Charles Payne <chasmetoo@mac.com>
Subject: Extension for new SWPPP under CWA-07-2020-0119

Mr. Draper,
Elim Industries would like to officially request an extension of 60 days to meet the requirements of the above noted
agreement with EPA and Acme Scrap.
Elim Industries has spent extensive time attempting to meet this deadline but cannot due to the following:
* Covid-19 travel restrictions and response timing has made addressing other needs excessive and hard to deal with.
* Elim Industries always spends additional time attempting to ensure collection of all necessary and perceived
required documentation thus the three days on-site collecting information for this activity.
* Additional trips away from the office for compliance assistance with other companies has taken time during these
passing days
* Not contracted for these activities until 05/20/2020 with an activation date of the same as noted in the attached
copy of the contracts.
* Dealing with other locations including one here in Abilene and several other new locations out in East Texas
* Ongoing activities for just under 90 total reports over each quarter including monthlies performed in the DFW area
* Elim Industries wishes to present a proper and complete document without the need for EAP to ask for rework or
additionals

The reasoning for the extra time is to provide Elim Industries to ensure all i’s have been doted and all t’s crossed
properly.

Please let me know if this is acceptable to EPA.

Thank you for your time, attention, and consideration to this request.

Respectfully Submitted,
Chas Payne, Elim Industries
36 Bay Water Dr.
Abilene, TX 79605
877-456-8877 t.f.
325/795-8905 - ph.
325/795-0045 - fx.
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From: Modigliani, Justine
To: Cristen Solor
Cc: Jeff Apolito; Scott Unkel; Robert McGehee; Matt Lapp; Matt Lapp
Subject: FW: Response to RFI, CWA-IR-19-018 for US Concrete
Date: Wednesday, April 1, 2020 9:37:00 PM
Attachments: image001.png
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Hello Mr. Solor,
 
I hope this email finds you in good health. We have reviewed your request for an extension and given the
current circumstances, we are supportive of extending the deadline as requested, until August 1, 2020,
with the implementation of the short term measures described below.
 
Please keep us informed should any other questions or concerns arise.
 
Thank you,
 
Justine Modigliani, Chief
CWA Compliance Section
 
 
 

From: Cristen Solor <csolor@complianceplusservices.com> 
Sent: Wednesday, April 1, 2020 9:38 AM
To: Mceathron, Kimberly <McEathron.Kimberly@epa.gov>; Jeff Apolito <japolito@us-concrete.com>;
Scott Unkel <sunckle@us-concrete.com>; Robert McGehee <rmcgehee@us-concrete.com>
Cc: Matt Lapp <mlapp@complianceplusservices.com>
Subject: RE: Response to RFI, CWA-IR-19-018 for US Concrete
 
Good morning Kim,
I apologize for the delay in response.  I wanted to make sure I had the most up to date information. 
 

1. The facilities are still operating, although in certain cases at reduced capacity and hours due to
decreased demand.

2. In most cases, the regular staff are present on-site, although there is periodic reduction based on
staffing needs.

3. Regulatory staff in New York City have not responded to any correspondence for at least 2 weeks. 
New York State staff have not responded to submitted information on 3/6/2020, although it is
difficult to determine whether this is just normal delays or a result of reduced staffing /hours. 

4. Specific staff on each site are trained on stormwater requirements and those staff are still working. 

Short term measures at the College Point (31st Ave., Queens) and Smith Street Plant (381 Hamilton
Ave., Brooklyn) primarily consist of working with the water disposal contractor to remove process
wastewater as required.  Additionally, at Smith Street, there were improvements completed to the
trench drain system that have increased stormwater and process water capture.  At the Chelsea



Road plant, there is no site discharge due to the berm that exists around the discharge point.  Part
of the planned site improvements will be involve re-opening a pathway for discharge.

 
Please let me know if you have any other questions.  Stay well.
Cristen
 
 
 

From: Mceathron, Kimberly <McEathron.Kimberly@epa.gov> 
Sent: Monday, March 30, 2020 7:27 AM
To: Cristen Solor <csolor@complianceplusservices.com>; Jeff Apolito <japolito@us-concrete.com>; Scott
Unkel <sunckle@us-concrete.com>; Robert McGehee <rmcgehee@us-concrete.com>
Cc: Matt Lapp <mlapp@complianceplusservices.com>
Subject: RE: Response to RFI, CWA-IR-19-018 for US Concrete
 
Hi Cristen,
 
We’ve reviewed your letter and were hoping you could provide some more details regarding the current
operations at these facilities. Understandably, there are a lot of uncertainties right now but we were
hoping you could answer some general questions:
 

1. Are the facilities active?
2. Are there some staff present on-site?
3. How have regulatory staff schedules been affected?
4. If the facilities are active, and there are some staff present on-site, have the staff on-site been

trained on stormwater requirements and what short-term measures are they implementing to
prevent unauthorized discharges of process wastewater?

 
Thanks and take care,
 
Kim
 
______________________
Kimberly McEathron
Water Compliance Branch
United States Environmental Protection Agency, Region 2
290 Broadway, New York, NY 10007
Phone: 212-637-4228
 

From: Cristen Solor <csolor@complianceplusservices.com> 
Sent: Thursday, March 26, 2020 2:05 PM
To: Mceathron, Kimberly <McEathron.Kimberly@epa.gov>; Jeff Apolito <japolito@us-concrete.com>;
Scott Unkel <sunckle@us-concrete.com>; Robert McGehee <rmcgehee@us-concrete.com>
Cc: Matt Lapp <mlapp@complianceplusservices.com>
Subject: Response to RFI, CWA-IR-19-018 for US Concrete
 
Hi Ms. McEathron,







Mr. James H. Smith 
21 April 2020 
Page 2 
 

FO0510D/2020-04 - PFC - MW Maintenance and Semi-Annl Sampling Cancelation 
 

PFC’s operations at 3975 East Avenue are deemed essential critical infrastructure workers, 
particularly in connection with their support of essential work underway at Kennedy Space Center 
and Oak Ridge National Laboratories.  In an effort to protect that workforce, PFC is canceling the 
April 2020 semi-annual groundwater sampling event.  Groundwater contaminant concentrations 
have been reduced by well over 98% throughout the dissolved groundwater plume as a result of 
the PFC’s treatment remedy over the past twenty (20) years.  As a result, cancellation of the April 
2020 semi-annual groundwater sampling event is consistent with EPA’s recently released Interim 
Guidance on Site Field Work Decisions Due to Impacts of COVID-19 (10 April 2020) when 
balancing the risk to the health and safety of PFC employees where the task canceled does not 
create any imminent and substantial endangerment and would not provide near-term reduction in 
human health risk.1  PFC will proceed with the full annual groundwater sampling event in October 
2020, assuming COVID-19 concerns have been mitigated by that time  The October 2020 Annual 
Sampling Event will include monitoring wells that would have been sampled during the April 2020 
event plus the additional monitoring wells included in the annual sampling event, as presented in 
the January 2020 Remedial Measures Annual Report. 
 
We appreciate your continued cooperation and oversight of this project.  Please do not hesitate to 
contact me if you have any further questions or concerns. 
 
Sincerely, 
  
   
            
James J. Langenbach, P.E.(FL), BCEE   Joseph K. Bartlett III, P.E.(FL) 
Principal Engineer/Project Director  Project Engineer/Project Manager 

 
cc: Jason Shye – PFC 
 Jamal Naas – PFC 

William Pence – Baker Hostetler 
Robert Cook – Florida Department of Environmental Protection (FDEP) 
Ashanti McBride, Esq. – FDEP OGC RCRA Program Attorney 
Bill Weinischke, Esq. USDOJ 
Joan Redleaf Durbin, Esq. – EPA 
 

 
1 Wright, Peter and Bodine, Susan (EPA).  Interim Guidance on Site Field Work Decisions Due to Impacts of 
COVID-19.  10 April 2020 



From: Sullivan, Jennifer
To: Marshalonis, Dino
Cc: Jencius, Morgan
Subject: COVID DEVIATION REQUEST: Hecla Greens Creek Mining Company
Date: Wednesday, April 15, 2020 4:21:31 PM

Hi Dino,
 
Not sure if this is specifically a deviation to consider since it’s not really a request but more like and
acknowledgement, but letting you know anyway for consideration in logging. 
 
Facility: Hecla Greens Creek Mining Company
 
Deviation: In response to a RCRA Inspection, Facility efforts to clean-up the lead and zinc around the
concentrate storage building have been delayed due to facility’s 14-day quarantine period and
restriction to allow for Contractor access.
 
Delay: Work completion postponed to mid-July.
 
V/r,
Jen
 

From: Chu, Xiangyu <Chu.Xiangyu@epa.gov> 
Sent: Tuesday, April 14, 2020 4:36 PM
To: Sullivan, Jennifer <Sullivan.Jennifer.A@epa.gov>
Subject: FW: Hecla Greens Creek Mining Company RCRA Inspection
 
Hi Jen,
 
See below email regarding building repair and cleanup work delay due to COVID-19 on this site. 
Please inform Dino if you determine this is relevant for him to track. Thanks
 
Xiangyu
 

From: Christopher Wallace <CWallace@hecla-mining.com> 
Sent: Monday, April 06, 2020 8:56 PM
To: Chu, Xiangyu <Chu.Xiangyu@epa.gov>
Subject: RE: Hecla Greens Creek Mining Company RCRA Inspection
 
Dear Mr. Chu,
 
I appreciate your inquiry into the status of the cleanup of escaped concentrate from around the
Concentrate Storage Building.  
 
In October 2020, Hecla Greens Creek Mining Company (HGCMC) hand shoveled the concentrates

into containers. In all, approximately 1.5 yd3 of concentrates were recovered and sent to the mill for



processing.  HGCMC is planning to remove additional soils from around the building to ensure that
the concentrates were removed. However, as of date, this work has not been conducted. Before
removing the residual material, the pathways through which concentrates escape need sealing.
Sealing will be accomplished with expanding spray foam and a spray-on rubber membrane.
Contracting for this work has been completed, and the contractor's equipment is due to arrive on
site shortly. Unfortunately, with the COVID-19 pandemic, HGCMC has implemented a 14-day
quarantine period and has limited space for outside contractors. With the difficulties we are all
facing, I’m recommending to the general manager that sealing the building be postponed. Currently,
there is too much uncertainty to give a definitive answer when this work is to be completed.
However, I will review the situation again in a couple of weeks.
 
Once the building is sealed, a strip of soil 1-foot deep x 2-feet wide will be excavated from around
the perimeter of the building. HGCMC maintains an on-site laboratory that will be used for in house
confirmation sampling.  Additional samples will be sent to an outside laboratory for confirmation.
After receiving satisfactory confirmation results, the excavated areas will be backed filled with fresh,
clean rock. The material excavated will be TCLP, and depending on the results will be disposed of as
a  hazardous waste or not. I would estimate the excavation, confirmation testing, and backfilling will
take about a month. Without the uncertainty introduced from the COVID-19 pandemic, I predict that
the work could be finished by late May or early June.  With my recommendation to the general
manager to postpone, I would expect completion potentially by mid-July.
 
Please let me know if you have any further questions.
 
Stay safe, stay healthy, and help stop the spread.
 
Regards,
 
Christopher Wallace
Permitting and Environmental Compliance Coordinator
Hecla Greens Creek Mining Company
P.O. Box 32199
Juneau, AK 99803-2199
Office: 907-790-8473
Mobile: 
cwallace@hecla-mining.com
 
NOTICE: This message is intended for the use of the named recipient and may contain information that is
privileged, confidential, and exempt from disclosure under applicable law. If you are not the intended recipient or
the employee or agent responsible for delivering this message to the intended recipient, any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this communication in error,
please notify us immediately by reply or by telephone (call us collect) and immediately delete this message and all
of its attachments.
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From: Chu, Xiangyu <Chu.Xiangyu@epa.gov> 
Sent: Thursday, April 2, 2020 12:13 PM
To: Christopher Wallace <CWallace@hecla-mining.com>
Subject: FW: Hecla Greens Creek Mining Company RCRA Inspection
 
Dear Mr. Wallace,
 
Thank you for your response letter.  I have a few fellow-up question regarding the lead release from
the Concentrate Storage Building. Can you provide me with an update regarding your efforts to
cleanup the lead and zinc around the concentrate storage building.  Also, what actions have been
taken to prevent further release of the concentrate products to the soil around the building.    It will
be helpful to me if you can provide a timeline of completed actions or future workplan schedule in
your reply to this email.  Please let me know if you have any question. 
 
 
Regards,
 
Xiangyu Chu
Region 10
Enforcement and Compliance Assurance Division
EPA Region 10
206-553-2859
 
 

From: Christopher Wallace <CWallace@hecla-mining.com> 
Sent: Wednesday, February 19, 2020 11:28 AM
To: Williams, CherylB <Williams.CherylB@epa.gov>
Subject: Hecla Greens Creek Mining Company RCRA Inspection
 
Dear Ms. William,
 
Hecla Greens Creek Mining Company received the RCRA compliance inspection report sent via
email on 25 November 2019. With the attached letter, we are providing supplemental information
to clarify certain aspects of the EPA’s inspection report, as well as provide the EPA with an
update regarding actions taken to address findings in the inspection report.
 
Sincerely,
 
Christopher Wallace
Permitting and Environmental Compliance Coordinator
Hecla Greens Creek Mining Company
P.O. Box 32199
Juneau, AK 99803-2199
Office: 907-790-8473
Mobile: 
cwallace@hecla-mining.com
 
NOTICE: This message is intended for the use of the named recipient and may contain information that is
privileged, confidential, and exempt from disclosure under applicable law. If you are not the intended
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recipient or the employee or agent responsible for delivering this message to the intended recipient, any
dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by reply or by telephone (call us collect) and
immediately delete this message and all of its attachments.
 
 
 
 

Notice to Recipient: The information contained in this e-mail and any attachments to it, is for the
exclusive use of the intended recipient(s) and/or the intended recipient’s designees and may contain
proprietary, confidential and/or privileged information. Any use, retention or dissemination by a person
other than the intended recipient is strictly prohibited. If you are not the intended recipient or designee,
please notify the sender immediately by return e-mail and delete/destroy all copies of this
communication.





For stack testing requirements, the Department has limited authority to issue waivers for delayed 
test requirements. Depending on the underlying requirement, approval from the U.S. Environmental 
Protection Agency may be required. The Department is communicating with the EPA to ensure we 
remain up to date with current guidance or exemption criteria. We intend to be no more stringent 
than EPA, but – to date, cannot offer exemptions, extensions, or assurances for enforcement 
discretion where we lack authority to do so. We intend to use what discretion we have for credibly 
qualifying circumstances and will follow the lead of EPA, however – this process may take some 
time and extend well past the date of required compliance. 

In the event that guidance on travel restrictions, social distancing, quarantine or isolation make 
compliance by July 1, 2020 difficult, the Department may extend this No Action Assurance 
Memorandum for qualifying events documented under the required ADEC Notification or Permit 
Deviation process. 

For other questions, please feel free to reach out to us through your regularly assigned inspector. If 
you have questions about who that is, please see our Department website at 
http://dec.alaska.gov/air/air-compliance/contacts/ or contact your regional office compliance 
supervisor: 

Tom Turner – Anchorage Moses Coss – Fairbanks Denise Wiltse - Juneau 
Tom.turner@alaska.gov moses.coss@alaska.gov denise.wiltse@alaska.gov 
907.269.8123  907.451.2163  907.465.5278 

Protection of public health and the environment remain the Department’s focus during this period 
of national and state emergency.  As the situation continues to evolve, the Department may issue 
additional guidance to address further questions or situations that arise related to air quality 
requirements. 

Sincerely, 

Jason Olds 
Air Quality, Compliance 
Program Manager 



From: Pavitt, John
To: Marshalonis, Dino
Cc: Glass, Geoffrey
Subject: COVID DEVIATION REQUEST FW: Hilcorp Alaska, LLC - Performance Testing Non-Compliance, Grayling Platform
Date: Friday, May 1, 2020 6:58:30 PM
Attachments: 20200501 HAK Grayling EU 4a.pdf

Dino,
 
Please see the attached request from Hilcorp AK LLC, rec’d today.  I believe this is a follow up
to a previous request to R10 and the State.   
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Julieanna Potter <jupotter@hilcorp.com> 
Sent: Friday, May 01, 2020 2:35 PM
To: Glass, Geoffrey <GLASS.GEOFFREY@EPA.GOV>; Pavitt, John <Pavitt.John@epa.gov>; Olds, Jason
R (DEC) <jason.olds@alaska.gov>; Turner, Thomas E (DEC) <tom.turner@alaska.gov>
Cc: Dave Wilkins <dwilkins@hilcorp.com>
Subject: Hilcorp Alaska, LLC - Performance Testing Non-Compliance, Grayling Platform
 
Good Afternoon,
 
Please see the attached courtesy letter to formally document information, action, and conditions
listed in Section IA of the Implications for EPA’s Enforcement and Compliance Assurance Program
Memorandum issued on March 25, 2020 for a delayed initial performance test under 40 CFR 60,
Subpart GG at the Grayling Platform. A hard copy of the attached letter has been mailed to the EPA
Region 10 office in Seattle, Washington.
 
Please let me know if you have any questions or concerns.

Thank you,
Julieanna
 
Julieanna Potter (Orczewska)
Environmental Specialist – Air Quality | Hilcorp Alaska, LLC
3800 Centerpoint Dr., Ste. 1400 | Anchorage, AK 99503
Office: 907.777.8444 | Cell:  | jupotter@hilcorp.com
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This email may contain confidential and/or privileged information and is intended for the recipient(s) only.  In the event you receive
this message in error, please notify me and delete the message.
 









ATTACHMENT A

Grayling Platform Permit Deviation











ATTACHMENT B

Waiver Request Letter Dated March 16, 2020









From: Pavitt, John
To: Marshalonis, Dino
Subject: COVID DEVIATION REQUEST - FW: Hilcorp Alaska, LLC Emissions Testing Waiver Request
Date: Monday, May 4, 2020 5:55:11 PM
Attachments: 20200316 HAK Emissions Testing Waiver Request.pdf

COVID 19 NAAM.PDF

Dino, attached is the 1st deviation request from Hilcorp on 3/23/20. It is related to upcoming
air emission testing deadlines.
 
Sorry if you didn’t already receive this.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Julieanna Potter <jupotter@hilcorp.com> 
Sent: Monday, March 23, 2020 3:52 PM
To: Pavitt, John <Pavitt.John@epa.gov>
Subject: FW: Hilcorp Alaska, LLC Emissions Testing Waiver Request
 
John-
 
Thank you for your call this afternoon. As discussed, attached is the letter submitted last week
regarding Hilcorp Alaska’s source testing obligations in 2020. I have also attached a copy of the No
Action Assurance memo issued by ADEC last week.
 
Please feel free to give me a call if you have any questions or concerns.
Best,
Julieanna
 
Julieanna Potter (Orczewska)
Environmental Specialist – Air Quality | Hilcorp Alaska, LLC
3800 Centerpoint Dr., Ste. 1400 | Anchorage, AK 99503
Office: 907.777.8444 | Cell:  | jupotter@hilcorp.com
 

This email may contain confidential and/or privileged information and is intended for the recipient(s) only.  In the event you receive
this message in error, please notify me and delete the message.
 

From: Julieanna Potter 
Sent: Tuesday, March 17, 2020 8:57 AM
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To: 'Viswanathan, Krishna' <Viswanathan.Krishna@epa.gov>; 'McFadden, Kelly'
<McFadden.Kelly@epa.gov>; 'Glass, Geoffrey' <GLASS.GEOFFREY@EPA.GOV>; 'Plosay, James R (DEC'
<jim.plosay@alaska.gov>; 'Olds, Jason R (DEC' <jason.olds@alaska.gov>; 'Turner, Thomas E (DEC'
<tom.turner@alaska.gov>; 'Coss, Pablo M (DEC' <moses.coss@alaska.gov>;
'dec.aq.airreports@alaska.gov'
Cc: Dave Wilkins <dwilkins@hilcorp.com>
Subject: Hilcorp Alaska, LLC Emissions Testing Waiver Request
 
Good Morning,
 
In light of the global outbreak of the Coronavirus, Hilcorp Alaska, LLC (Hilcorp) is proactively
implementing multiple precautionary strategies to limit the potential spread of COVID-19 to our
remote facilities. Hilcorp respectfully requests a waiver to delay emissions testing deadlines for
Alaska facilities by 6 months. Hard copies of the attached waiver request letter have been mailed to
EPA, Region 10 and ADEC-Fairbanks.
 
Please feel free to contact me with any questions or concerns.
 
Thank you,
Julieanna
 
Julieanna Potter (Orczewska)
Environmental Specialist – Air Quality | Hilcorp Alaska, LLC
3800 Centerpoint Dr., Ste. 1400 | Anchorage, AK 99503
Office: 907.777.8444 | Cell:  | jupotter@hilcorp.com
 

This email may contain confidential and/or privileged information and is intended for the recipient(s) only.  In the event you receive
this message in error, please notify me and delete the message.
 
 

The information contained in this e-mail message is confidential information intended only for the use of the recipient(s) named above. In
addition, this communication may be legally privileged. If the reader of this e-mail is not an intended recipient, you have received this e-
mail in error and any review, dissemination, distribution or copying is strictly prohibited. If you have received this e-mail in error, please
notify the sender immediately by return e-mail and permanently delete the copy you received.

While all reasonable care has been taken to avoid the transmission of viruses, it is the responsibility of the recipient to ensure that the
onward transmission, opening or use of this message and any attachments will not adversely affect its systems or data. No respons bility
is accepted by the company in this regard and the recipient should carry out such virus and other checks as it considers appropriate.
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Initial/Date:    Page 1 
 

 
   UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
                 ACCOUNTING OPERATIONS CINCINNATI OH 45268 

 
 

 
 
 
May 1, 2020 
 
Re: Request to establish an installment repayment plan for CWA-02-2020-3304:  
 
In response to your request for a payment plan for the above referenced bill, please find attached a 
proposed payment schedule. The interest rate is established by the US Treasury and currently is at 1 
percent per annum. 
 
The first payment is due 06/1/2020.  Subsequent payments are due every month until the debt is paid in 
full.  Once signed, this payment schedule is binding.  If the payments are not received according to the 
schedule, the full remaining balance of the debt will be due immediately.  Additional interest, handling, 
and penalty charges will subsequently accrue on any unpaid balance and the balance in full will be 
referred to the US Treasury for collection action.   
 
 
If you accept the terms of this repayment plan, please sign/date this letter and return to: 
 
US EPA Cincinnati Finance Center 
Attn: Milton Wise 
26 W MLK Dr 
MS002-NWD 
Cincinnati, OH  45268 
 
or 
 
Email: wise.milton@epa.gov 
 
  
 
If you have any questions, please contact Milton Wise at 513-569-7013 or wise.milton@epa.gov 
 
Sincerely, 
 
 
Milton Wise 
EPA Cincinnati Finance  
(513) 569-7013 
 
BILL NUMBERS: CWA-02-2020-3304:  



Initial/Date:    Page 2 
 

I agree to make an initial payment of $183.33 on or before 06/1/2020 to the United States Environmental 
Protection Agency on the above owed debt.  I agree to make monthly payments in the amount of 
$183.33 thereafter until the debt is paid in full. Please note that the last payment is $183.39. 

Payment Payment Amount 
Due Due Date 

1 $183.33 06/1/2020 
2 $183.33  07/1/2020 
3 $183.33  08/1/2020 
4 $183.33  09/1/2020 
5 $183.33  10/1/2020 
6 $183.33  11/1/2020 
7 $183.33  12/1/2020 
8 $183.33  01/1/2021 
9 $183.33  02/1/2021 

10 $183.33  03/1/2021 
11 $183.33  04/1/2021 
12 $183.33  05/1/2021 
13 $183.33  06/1/2021 
14 $183.33  07/1/2021 
15 $183.33  08/1/2021 
16 $183.33  09/1/2021 
17 $183.33  10/1/2021 
18 $183.39 11/1/2021 

 
Total principal:  $3,300        Total interest:  $0.00 

 
 
Please remember to include CWA-02-2020-3304 on all correspondence. 
 
Payments can be made by any of the three below options: 
 
To mail payment: 
 
US EPA 
Fines and Penalties 
Cincinnati Finance Center 
PO Box 979077 
St. Louis, MO 63197-9000 
 

For wire transfer: 
 
Federal Reserve Bank of NY 
ABA 021030004 
Acct: 68010727 
SWIFT address: FRNYUS33 
33 Liberty Street 
New York, NY  10045 
 

Online Payment: 
 
By check or any major credit card 
www.pay.gov 
Search “SFO 1.1”   
Open form & complete 
 

 
 
 
 
 



Initial/Date:    Page 3 
 

In recognition and acceptance of the above payment plan for CWA-02-2020-3304: 
 
 
 
____________________________________ ____________________ 
Mr. Robert A. Simpson, President     Date 
A Hyatt Ball Co., Ltd 
1 School Street 
Fort Edward, NY 12828 
 
 
____________________________________ ____________________ 
Greg Luebbering       Date 
Cincinnati Finance Center Director 
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Mr. Robert A. Simpson, President 
A. Hyatt Ball Co., Ltd.
1 School Street
Fort Edward, NY  12828

Re: Administrative Compliance Order 
Docket No. CWA-02-2020-3005  
A. Hyatt Ball Co., Ltd.

Dear Mr. Simpson: 

This is in response to your letter dated March 20, 2020 to EPA Region 2, received by this office via e-
mail on March 27, 2020, which was requesting an extension to comply with the Ordered Provisions in 
the Administrative Compliance Order (Docket Number CWA-02-2020-3005) (2019 Order # 2) that 
EPA issued to A. Hyatt Ball Co., Ltd. on October 29, 2019.  This letter is requesting an extension of 4 
months, to no later than July 20, 2020, to submit the Periodic Reports that were due in December 2018, 
June 2019 and December 2019.  In this letter, it is stated that a certification letter was attached to it to 
comply with Ordered Provision #3 in the 2019 Order #2.   

This office reviewed your submittal and determined that the Certification letter was not attached to the 
above mentioned letter and that it is required to be submitted to EPA in order to comply with Ordered 
Provision # 3 in the 2019 Order #2.  This office also reviewed your request for an extension, to no later 
than July 20, 2020, to submit the Periodic Reports due December 2018, June 2019 and December 2019 
and has granted you the requested extension.   

A. Hyatt Ball Co., Ltd. needs to notify this office, in writing, if it has not performed any sampling and
analysis of its process wastewater since July 2018 for the regulated parameters found at 40 C.F.R.
§ 414.111 and provide the reason why such sampling and analysis were not performed.

If have any questions regarding this letter or any other matter, feel free to contact Ms. Alia Roufaeal of 
my staff at (212) 637-3864 or at roufaeal.alia@epa.gov. 

Sincerely, 

Doughlas McKenna, Chief 
Water Compliance Branch 

cc: Bryan Sherman, Project Manager, HRP Associates, Inc. via e-mail 

April 6, 2020



 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 4 
ATLANTA FEDERAL CENTER 
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CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. Robert K. Miller 
Director, Public Works Department 
City of Jackson 
200 S. President Street 
P.O. Box 17 
Jackson, Mississippi  39205-0017 
rmiller@jacksonms.gov 

Re:  United States v. City of Jackson, MS, Civil Action No. 3:12-cv-790 TSL-JMR 
COVID-19 Related Force Majeure Notification   

Dear Mr. Miller: 

The U.S. Environmental Protection Agency, U.S. Department of Justice, and Mississippi Department of 
Environmental Quality (MDEQ) are in receipt of the City of Jackson’s (City) March 24, 2020 letter 
issued pursuant to Section XI of the above-referenced Consent Decree (CD). The letter provides notice 
of a force majeure event that may cause a delay or impediment to performance in complying with 
certain provisions of the CD. The EPA has consulted with DOJ and MDEQ in preparing this response.  

As you may be aware, on March 26, 2020, the EPA issued a temporary policy, “COVID-19 Implications 
for EPA’s Enforcement and Compliance Assurance Program” (Policy), that addresses the EPA’s 
enforcement of environmental legal obligations during this time. As provided in Section I.C of the 
Policy, claims of an inability to comply with the terms of a judicial consent decree are properly handled 
pursuant to the consent decree’s force majeure provisions. Enclosed with this letter is a copy of the 
Policy.  

The City’s March 24, 2020 notice asserts a force majeure event based on the current COVID-19 public 
health emergency. Paragraph 73 of the CD requires the City to “exercise best efforts to fulfill” the 
obligations of the CD, including the use of best efforts to anticipate any potential force majeure event. 
Further, these efforts should “address the effects of any such event: (a) as it is occurring and (b) after it 
has occurred to prevent or minimize any resulting delay to the greatest extent possible.” 

More specifically, the City’s letter asserts an actual force majeure event based on the current COVID-19 
public health emergency’s impacts that have caused the City to suspend inspections of food service 
establishments (FSEs) under the City’s Fats, Oils and Grease Control Program. The City explains that 
this suspension was necessary due to restricted access and closures of FSEs throughout the City and to 
protect the health of the public, restaurant owners/employees and the City’s FSE inspectors. The City 
does assert that while the delay in performance of FSE inspections will not contribute to an 
endangerment to public health, welfare, and the environment, continued performance of the inspections



 
 

 

 

could contribute to an endangerment to public health and welfare. The City also asserts in its letter that 
because COVID-19 and its effects are unpredictable and outside of its control, the City cannot currently 
address the additional items required under Paragraphs 73 and 74 of the CD, including the anticipated 
duration of the delay and steps that could be taken to minimize the delay. 
 
Based on the current circumstances surrounding the COVID-19 public health emergency, the EPA 
agrees that the City may temporarily suspend inspections of FSEs for a period of 60 days from the date 
of this letter. During this 60-day period, the City should periodically update the EPA and MDEQ 
regarding the status of the its ability to restart such inspections and to address its obligation to provide 
the additional information required under Paragraphs 73 and 74 of the CD. The City must also respond 
to any SSOs caused by FOG in accordance with the approved Sewer Overflow Response Plan (SORP), 
which is enforceable under the CD. 
 
The City’s March 24, 2020 letter also provides notice of a potential force majeure event due to concerns 
that the current COVID-19 public health emergency may cause a delay or impediment to performance in 
complying with certain other provisions of the CD, yet the City indicates that it is still evaluating those 
other potential impacts. Because of the uncertainty surrounding the COVID-19 public health emergency, 
we understand that the City may not have complete information at this time, but it should provide 
additional information in accordance with the CD as more information becomes available. 
 
Because the City’s current notice remains speculative as to the impact COVID-19 may have on other 
CD obligations, the EPA must defer judgment on this aspect of the City’s force majeure claims at this 
time. The decision to defer judgment on the City’s claims should not be construed as acceptance of any 
potential noncompliance covered by the CD. For a force majeure claim to be ripe for decision, the City 
should, in accordance with Paragraph 74 of the CD, provide the following: an explanation and 
description of the reasons for the delay; the anticipated duration of the delay; all actions taken or to be 
taken to prevent or minimize the delay; a schedule for implementation of any measures to be taken to 
prevent or mitigate the delay or the effect of the delay; the rationale for attributing such delay to a force 
majeure event; and a statement as to whether such event may cause or contribute to an endangerment to 
public health, welfare, or the environment. Paragraph 74 also requires the City to include with any 
notice all available documentation supporting the claim that the delay was attributable to a force majeure 
event. 
 
In addition to compliance with the express provisions of the CD, the City is encouraged to maintain an 
open and continuing dialogue with the EPA, DOJ, and MDEQ. This will serve to protect human health 
and the environment, minimize potential misunderstandings, and facilitate timely and appropriate 
decision-making as this situation unfolds. We suggest at a minimum that the parties discuss these 
ongoing issues during our regularly scheduled monthly conference calls. Should you have any questions 
regarding the above or any aspect of this matter, please do not hesitate to contact Mr. Brad Ammons of 
my staff at (404) 562-9769 or via email at ammons.brad@epa.gov.  

   
       Sincerely, 

 
        

 
Carol L. Kemker  
Director 
Enforcement and Compliance Assurance Division 

CAROL KEMKER
Digitally signed by CAROL 
KEMKER 
Date: 2020.06.03 12:14:52 -04'00'



 
 

 

 

Enclosure 
 
cc:  Ms. Susan Richardson 
       Kilpatrick, Townsend and Stockton 
 
      Ms. Michelle Clark 
      Mississippi Department of Environmental Quality 
 
      Ms. Diane Schober 
      Mississippi Department of Environmental Quality 
 
       Ms. Mita Ghosh 
       Office of Water Legal Support 
  





From: Noles, Jordan
To: Dressler, Jason
Subject: RE: Request for Extension on Kentucky"s Five Year Update of the RMP - Deadline: 4//4/2020
Date: Tuesday, March 24, 2020 2:38:00 PM

Jason,
 
I spoke with Mr. Harris. He was asking if there is any kind of extension that can be had in case he

can’t submit his RMP by April 4th. He says he should be able to, but he is two states away from the
actual facility and they are very strict with no traveling right now. He said he is going to try and meet
with employees at the facility via Skype. He just wanted to have the information in case he misses
the deadline. I told him I would reach back out to him once I got more clarification.
 
Thanks,
 
Jordan Noles
404.562.9105
 

From: Dressler, Jason <Dressler.Jason@epa.gov> 
Sent: Tuesday, March 24, 2020 1:28 PM
To: Noles, Jordan <Noles.Jordan@epa.gov>
Subject: FW: Request for Extension on Kentucky's Five Year Update of the RMP - Deadline:
4//4/2020
 
Jordan,
 
Please contact Mr. Harris and find out more about his request and why he thinks an extension is
necessary.
 
Thanks,
 
Jason
 

From: Lovett, Queen <Lovett.Queen@epa.gov> 
Sent: Monday, March 23, 2020 4:59 PM
To: Dressler, Jason <Dressler.Jason@epa.gov>
Cc: Bell, Mary A. <Bell.Marya@epa.gov>
Subject: Request for Extension on Kentucky's Five Year Update of the RMP - Deadline: 4//4/2020
 
Jason,
 

Mr. Bradley Harris contacted EPA today, March 23rd, at 1:30 p.m., regarding a request for an
extension on Kentucky’s Five Year update of the Risk Management Plan.  Please note, Mr. Harris can
be reached at telephone number: (662) 402-0708, or via email at, Bradley.harris@pinnacleag.com. 
If you are not the POC to respond, please forward this message.



 
Thanks for any assistance you can provide.
 
Queen Lovett
U.S. EPA-Region 4
61 Forsyth Street, SW, Suite 9T25
Atlanta, Georgia  30303
Telephone Number:  (404) 562-8319
Email:  Lovett.queen@epa.gov
3/23/2020
 
 



From: Grandinetti, Robert
To: Marshalonis, Dino
Subject: DEVIATION REQUEST: King County Consent Decree
Date: Tuesday, April 7, 2020 3:14:14 PM
Attachments: KC-WTD Notification PotentialForceMajeureEvent-Coronovirus 040720.pdf

There is no request for relief that King County is asking, this is merely them notifying us of a possible
need for relief.
 
Basically this is a notice of a possible Force Majeure Event due to the Covid-19.  EPA has responded
acknowledging receipt of it, and we are waiting to see if HQ provides any more specifics on how to
respond further, or if we need to respond further.
 
Rob Grandinetti
CWA Enforcement Specialist
EPA Region 10
Phone: 509-376-3748
 

From: Oughton, Marla <Marla.Oughton@kingcounty.gov> 
Sent: Tuesday, April 07, 2020 11:49 AM
To: laura.fricke@ecy.wa.gov; tom.mariani@usdoj.gov; Grandinetti, Robert
<Grandinetti.Robert@epa.gov>; RonaldL@ATG.WA.GOV; Kowalski, Edward
<Kowalski.Edward@epa.gov>; Wright, Kevin <Kevin.Wright@kingcounty.gov>; Pollins, Mark
<Pollins.Mark@epa.gov>; shawn.mckone@ecy.wa.gov
Cc: Isaacson, Mark <Mark.Isaacson@kingcounty.gov>; Bromley, Verna
<Verna.Bromley@kingcounty.gov>; Waddle, Robert <Robert.Waddle@kingcounty.gov>; Taylor, Lisa
<Lisa.Taylor@kingcounty.gov>; Mandel, Eric <Eric.Mandel@kingcounty.gov>; Lafer, Jeff
<Jeff.Lafer@kingcounty.gov>; Meyer, Betty <betty.meyer@seattle.gov>
Subject: Notification of Potential Force Majeure Event - COVID-19
 
Sir/Madam:
The attached subject correspondence is being sent on behalf of Wastewater Treatment Division
Director Mark Isaacson. A hard copy will follow via USPS. Please contact Mark at 206-477-4601 or
Mark.Isaacson@kingcounty.gov with any questions.
 
Marla Rivas Oughton | Assistant to the Division Director | Wastewater Treatment Division
201 S Jackson St, Seattle, WA 98104 | MS: KSC-NR-0501 | D 206-477-4435 | F 206-684-1741
 
 



 
Department of Natural Resources and Parks 
Wastewater Treatment Division 
King Street Center, KSC-NR-0500 
201 South Jackson Street 
Seattle, WA 98104-3855 
 
 

C R E A T I N G  R E S O U R C E S  F R O M  W A S T E W A T E R  

April 7, 2020 
 
Laura Fricke 
Municipal Unit Supervisor 
Washington State Department of Ecology 
Northwest Regional Office, Water Quality Program 
3190 160th Ave. SE 
Bellevue, WA 98008 
 

Tom Mariani 
Chief, Environmental Enforcement Section 
Environmental and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044 
 

Robert Grandinetti 
NPDES Compliance 
U.S. Environmental Protection Agency, Region 10 
Office of Compliance and Enforcement  
309 Bradley Blvd., Suite 115 
Richland, WA 99352 

Ronald Lavigne 
Attorney General of Washington 
Ecology Division 
P.O. Box 40117 
Olympia, WA 98504 

Edward Kowalski 
Director, Office of Compliance and Enforcement 
U.S. Environmental Protection Agency, Region 10 
1200 Sixth Ave., Suite 900 
Seattle, WA 98101 
 

Kevin Wright 
Chief of the Civil Division 
King County Prosecuting Attorney's Office 
King County Courthouse 
516 Third Ave., Room W400 
Seattle, WA 98104 

Mark Pollins 
Director, Water Enforcement Division 
Office of Civil Enforcement 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Mail Code: 2243-A 
Washington, D.C. 20460 

Shawn McKone 
Municipal Facility Manager 
Washington State Department of Ecology 
Northwest Regional Office, Water Quality Program 
3190 160th Ave. SE 
Bellevue, WA 98008 

 
Dear Sir/Madam: 
 
RE: Notification of Potential Force Majeure Event (#8) for Consent Decree and NPDES 

Permit Compliance due to COVID-19 and Emergency Response Actions 
 
At this time, King County Wastewater Treatment Division (WTD) is not requesting a specific 
extension of any obligation or milestone specified in the Consent Decree. Furthermore, WTD is 
not aware of, nor do we currently anticipate delays or effects of the COVID-19 pandemic to 
cause or contribute to an endangerment to public health or welfare, or the environment. All 
projects are moving forward as planned, and contractors have been notified to revise project 
specific Health and Safety Plans (HASP) to include COVID-19 pandemic response measures. 
This letter provides written notification of potential disruptions to WTD as a result of the 
unprecedented effects of the COVID-19 pandemic.  
 



King County – Notification of Potential Force Majeure Event (#8) 
April 7, 2020 
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WTD submits this letter in accordance with Section XI, paragraph 73 of the Consent Decree 
(Case 2:13-cv-00677-JCC) between King County (County), the United States Environmental 
Protection Agency (EPA), and the State of Washington Department of Ecology (Ecology), and 
the related Agreed Non-Material Consent Decree Modification for the Ship Canal Water Quality 
Project (Document 7, filed on October 25, 2016). Additionally, WTD submits this letter in 
response to guidance recently provided by EPA1 and Ecology2 that encourage regulated entities 
to document the types of disruptions that the COVID-19 pandemic has caused for operations. 
Operations potentially affected by the COVID-19 situation include the Combined Sewer 
Overflow (CSO) control program and five wastewater treatment plants under individual National 
Pollutant Discharge Elimination System (NPDES) permits (West Point, South Plant, 
Brightwater, Vashon Island, and Carnation). 

WTD specifically is reporting the potential for a force majeure event to occur in association with 
the COVID-19 pandemic which is attributable to causes beyond the control of the County, and 
which may impact the ability to fully meet the obligations of the Consent Decree despite best 
efforts to fulfill its obligations. The following WTD capital construction projects under the 
Consent Decree have potential to be affected by the COVID-19 outbreak. Each of these 
construction projects are being properly managed, were on schedule prior to the COVID-19 
outbreak, but could be impacted by the outbreak in a variety of ways.  

• Georgetown Wet Weather Treatment Station (GWWTS): The Flatiron West construction 
firm, WTD’s contractor for the treatment plant portion of the GWWTS construction 
project, provided written notice that although it has not experienced any actual delays, it 
believes the COVID-19 outbreak has the potential to impact their labor and supply chains.

• Georgetown Wet Weather Treatment Station (GWWTS): The James W. Fowler Co, 
WTD’s contractor for the conveyance portion of the GWWTS construction project, 
provided written notice that although it has not experienced any actual delays, it believes 
the COVID-19 outbreak has the potential to impact its labor and material supplies.

• Ship Canal Water Quality Project (SCWQP): Seattle Public Utilities (SPU) is the lead 
agency on this joint project with King County and is responsible for construction, SPU 
received a written notification from Lane Construction Corporation (Lane) - the 
contractor responsible for the largest single portion of the project, the tunnel construction
- about potential COVID-19 effects. Lane indicates that, although it has not experienced 
any actual delays and is not currently requesting an adjustment in the project schedule, it 
believes the COVID-19 outbreak has the potential to impact Lane's operations in a variety 
of ways, including staff and labor shortages, subcontractor impacts, delayed material 
orders or shipments, price and labor cost escalations, and other impacts.

1 March 26, 2020 Memorandum [Susan Parker-Bodine, Assistant Administrator for Enforcement and Compliance 
Assurance]-COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program 
2 Ecology – “COVID-19 Regulatory Flexibility” website information at https://ecology.wa.gov/About-us/Get-to-
know-us/Coronavirus-Updates/Regulatory-flexibility (accessed March 27, 2020) 
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The extent and duration of the COVID-19 outbreak and the impacts on WTD operations cannot 
be forecast at this time. Under King County’s management directives, and consistent with 
applicable local public health, state, and federal mandates, WTD is currently implementing work 
practices which focus on providing continuity of operations, essential functions, and reducing or 
suspending non-essential functions. However, additional potentially impacted projects or 
operations from the COVID-19 situation may be identified over time. 
 
Finally, the County and WTD’s operations staff and management team appreciate EPA and 
Ecology leadership and guidance relating to essential wastewater services during the COVID-19 
crisis. We believe coordination and communication regarding the circumstances of the COVID-
19 effects to our program will be important for compliance assurance processes under our 
Consent Decree and NPDES permits, and for our private sector contractors in their ability to 
manage and prioritize the safety of their staff and construction activities. As indicated and 
requested by EPA and Ecology in guidance for the COVID-19 response, WTD will continue to 
monitor, record, and document the conditions and circumstances on our staff and contractors that 
may result in delays or compliance situations for our operations. 
 
Please contact me at (206) 477-4601 or Mark.Isaacson@kingcounty.gov with any questions or 
for additional information.  
 
Sincerely, 
 
 
 
Mark Isaacson 
Division Director 
 
Exhibits: 

• Exhibit A – Flatiron West notification to King County 
• Exhibit B – James Fowler Co. notification to King County 
• Exhibit C – Lane Construction Co. notification to Seattle Public Utilities 

 
cc: Verna Bromley, Senior Deputy Prosecuting Attorney, King County Prosecuting  

Attorney’s Office 
 Robert Waddle, Wastewater Operations Manager, Wastewater Treatment Division 

(WTD), Department of Natural Resources and Parks (DNRP) 
 Lisa Taylor, PMP, Project Planning and Delivery (PPD) Section Manager, WTD, DNRP 
 Eric Mandel, CSO Program Coordinator/Capital Project Manager IV, PPD, WTD, DNRP 
 Jeff Lafer, NPDES Permit Administrator, Environmental and Community Services 

Section, WTD, DNRP 
 Betty Meyer, PE, Wastewater Regulatory Compliance Manager, City of Seattle, Seattle 

Public Utilities 
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EXHIBIT C

















On 4/6 had call with Matt Koyl (current owner of Koyl Oil, Inc.) 

I reached out to Mr. Koyl on __ via email in regard to a noncompliance letter that required a response 
letter be mailed to EPA Region 5 Office. In response to Covid-19, I requested that an electronic copy of 
this response letter be sent to me while our regional office is teleworking and not delivering mail at our 
standard capacity.  

During this phone call Mr. Koyl expressed that, due to issues relating to COVID-19 pandemic, he is 
worried about potentially losing his business. He mentioned that with oil and gas production being 
reduced that he is having a hard time getting his disposal well in compliance with the required state 
standards. He is in the process of ordering new parts and addressing the violations identified for the 
Permit but shipment and installation has been delayed (has already installed a new flow meter and 
waiting for gauges to be mailed). He expressed that his oil and gas production profit may not be enough 
to offset the expenses of the parts and modifications he needs to make. He also expressed concern that 
he would not be able to afford fines or penalties that EPA may give as a result of not being able to meet 
the compliance requirements. 

In response to this I explained to Mr. Koyl that our office is taking into consideration the strain that the 
ongoing pandemic maybe having on his business. I also explained we have received additional guidance 
in regard to enforcement and compliance during the time and that we consider all of these aspects 
when deciding proceedings with our cases. On the phone I verbally extended the deadline for the 
response letter and requested he include what we discussed on the phone in this letter. 
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Carolyn M. Brown 
Dinsmore & Shohl, LLP 
City Center, 100 W. Main St., Suite 900 
Lexington, Kentucky  40507 
 
Via email: carolyn.brown@dinsmore.com 
 

Re:  Lexington-Fayette County Urban Government (LFUCG) Consent Decree  
        Entered in Civil Action No. 5:06-cv-386  
        Response to Force Majeure Notification for COVID-19 State of Emergency 

 
Dear Ms. Brown: 
 
The U.S. Environmental Protection Agency, the U.S. Department of Justice, and the Kentucky 
Department of Environmental Protection (KYDEP) are in receipt of your letter of April 29, 2020, on 
behalf of your client, the Lexington-Fayette Urban County Government’s (LFUCG), issued pursuant to 
Section XII, Paragraph 55 of the above-referenced Consent Decree (the “CD”), providing notice of a 
force majeure event that may cause a delay or impediment to performance in complying with certain 
provisions of the CD, including CD provisions requiring completion of capital projects, performance of 
certain program activities such as regular inspections, and requiring submittal of various deliverables 
and reports by specific deadlines. LFUCG attached to its letter a list of requirements and deadlines that 
LFUCG believes could be potentially impacted. LFUCG’s April 29, 2020, letter specifically asserts a 
force majeure event based on the current COVID-19 public health emergency, which has disrupted the 
availability of contractor and LFUCG staff to carry out CD obligations. The EPA has consulted with 
DOJ and KYDEP in preparing this response.  
 
Your April 29 letter cites and was submitted in accordance with the EPA’s March 26, 2020, temporary 
Policy, “COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program” (Policy), 
which addresses the EPA’s enforcement of environmental legal obligations during the pendency of the 
Policy. As provided in Section I.C of the Policy, claims of an inability to comply with the terms of a 
judicial consent decree are properly handled pursuant to the consent decree’s force majeure provisions. 
Paragraph 54 of the CD requires LFUCG to “exercise best efforts to fulfill” the obligations of the CD, 
including the use of best efforts to anticipate any potential force majeure event. Further, these efforts 
should “address the effects of any such event: (a) as it is occurring and (b) after it has occurred to 
prevent or minimize any resulting delay to the greatest extent possible.” Paragraph 55 sets forth specific 
information that must be included in force majeure notifications. Such notifications must include (1) the 
anticipated duration of any delay, (2) its cause(s), (3) LFUCG's past and proposed actions to prevent or 
minimize any delay, (4) a schedule for carrying out those actions, and (5) LFUCG's rationale for 
attributing any delay to a force majeure event. Failure to provide oral and written notice as required by 
this Paragraph may be grounds for the United States to deny any claim of force majeure.  
  



 
  

LFUCG stated in its April 29 letter that, due to the still-evolving nature of the ongoing state of 
emergency, it was not able to provide in that letter all of the information that is required to be included 
in a force majeure notice pursuant to Paragraph 55 of the CD. For example, LFUCG was not able to 
provide the anticipated duration of the delay. In its April 29 letter, LFUCG states that, at this point in 
time, it is not possible to predict the duration of the current event of force majeure. LFUCG's letter also 
lacks detail regarding its proposed actions to prevent or minimize any delay, and a schedule for carrying 
out those actions, as required by the CD. However, LFUCG states that it will continue to monitor events 
relating to the COVID-19 pandemic and government actions relating thereto so that it may fully perform 
its obligations under the CD as soon as it is able to do so.  
 
Because of the uncertainty surrounding the COVID-19 public health emergency, we understand that 
LFUCG may not have complete information at this time, but it must provide additional information in 
accordance with Paragraph 55 of the CD as more information becomes available and it is able to do so.  
  
Notwithstanding LFUCG’s inability to determine the full duration of the anticipated delay, it does seek 
initial relief from deadlines and performance obligations that are imminently approaching in 2020. 
Specifically, LFUCG requests that it be granted a six-month extension for any and all deliverable 
deadlines, including all reporting requirement deadlines, occurring on or before December 31, 2020. 
LFUCG further requests that, in the event it is unable to perform inspection requirements under the CD 
due to the force majeure event, that it not be penalized for such failures for inspections required to be 
performed through June 30, 2020. LFUCG also states that it reserves the right to request a further 
extension based on the unknown duration of the COVID-19 state of emergency and associated 
disruptions.   
 
LFUCG has requested a six-month extension of deadlines for certain capital projects with deliverable 
deadlines on or before December 31, 2020. LFUCG stated that easement acquisition efforts had been 
forced to cease as a result of stay-at-home work requirements and court closures, and that this had 
affected the following projects:  
 

WR4 and WR5: Wolf Run D&E Trunk Sewer; WH-9: Southeastern Hills Trunk Sewer;  
CR-14: New Circle Trunk A; NE-3: Liberty Road Trunk; EH-5: Overbrook PS;  
CR-10: Upper Cane Rune WWS.   
 

In addition, LFUCG indicated that WR2, WR3 and Wolf Run B&C Trunk Sewer projects had been 
affected by a contractor staffing shortage related to the state of emergency. Due to these concerns, 
LFUCG requests that it be granted a six-month extension for these capital project deadlines occuring on 
or before December 31, 2020.   
 
After consultation with DOJ and KYDEP, regarding LFUCG’s request for a six-month extension of 
these capital project deadlines, as set forth in the second table of Appendix A to LFUCG’s request letter, 
the EPA agrees that a force majeure event has occurred and that the requested six month extension is 
justified.   
 
With respect to the request for a six-month extension of any and all [other] deliverable deadlines 
including all reporting requirement deadlines that are due before December 31, 2020, the EPA finds this 
request to be lacking justification for each deadline being impacted or for the duration of relief sought, 
and it is not granted. It is also unclear as to which deliverables are subject to the request. While the letter 
refers to “all reporting deadlines” that are due before December 31, 2020, the only report listed on 



 
  

Appendix A of the request is the Quarterly Report that was due on April 30. The Quarterly Report has 
already been granted a one-month extension in response to a prior request. The remaining Quarterly and 
Annual reports due in 2020 are not listed, leaving in question whether force majeure relief is being 
sought for each of these reports. To request an extension of specific submittals or deadlines, please 
submit the appropriate description, justification, and timeframe for each impacted deliverable.   
 
With respect to LFUCG’s request not to be penalized for any failure to perform inspections required to 
be conducted through June 30, 2020, the EPA and KYDEP find that LFUCG’s request remains too 
speculative to qualify for force majeure relief. LFUCG itself indicates that it will attempt to perform 
such inspections but is requesting relief in the event that it is unable to perform them. Based on the 
uncertain nature of the request, the EPA and KYDEP find that LFUCG should update its request when it 
knows whether the state of emergency will render it unable to perform specific inspections.    
 
With respect to LFUCG’s request for an extension of the stormwater best management practices video, 
since this is not a specific requirement under the CD, the EPA refers LFUCG to KYDEP to discuss 
issues related to this MS4 permit requirement.    
 
In addition to compliance with the express provisions of the CD, LFUCG is encouraged to maintain an 
open and continuing dialogue with the EPA, DOJ, and KYDEP. This will serve to protect human health 
and the environment, minimize potential misunderstandings, and facilitate timely and appropriate 
decision-making as this situation unfolds. We suggest at a minimum that the parties either plan on 
monthly written updates from LFUCG or schedule regular calls to discuss these ongoing issues on a 
monthly basis. We request that you provide your views on what form these regular communications 
should take. 
 
Should you have any questions regarding the above or any aspect of this matter, please do not hesitate to 
contact Paul Schwartz in our Office of Water Legal Support at (404) 562-9576 or via email at 
schwartz.paul@epa.gov.  

   
       Sincerely, 

 
               
 

Carol L. Kemker  
Director 
Enforcement and Compliance Assurance Division 

 
cc:  Valerie Mann, USDOJ (Valerie.Mann@usdoj.gov) 
       Robert Fentress, EPA OECA (fentress.robert@epa.gov) 
       Carolyn M. Brown, Dinsmore & Shoh, LLP (carolyn.brown@dinsmore.com) 
       Anna Claire Skinner, Dinsmore & Shoh, LLP (anna.skinner@dinsmore.com) 
       Michael Kroeger, KyDEP (Michael.Kroeger@ky.gov) 
 

CAROL KEMKER
Digitally signed by CAROL 
KEMKER 
Date: 2020.06.10 16:17:54 
-04'00'



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER
61 FORSYTH STREET

ATLANTA, GEORGIA 30303-8960

Internet Address (URL)  http://www.epa.gov

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. James A. Parrott
Executive Director
Louisville and Jefferson County Metropolitan Sewer District 
700 West Liberty Street
Louisville, Kentucky 40203

Re: United States v. Louisville and Jefferson County Metropolitan Sewer District,
Civil Action No. 3:08-cv-00608-CRS
COVID-19 Related Force Majeure Notification  

Dear Mr. Parrott:

The Kentucky Department for Environmental Protection (“KyDEP”) and the U.S. Environmental 
Protection Agency Region 4 (“EPA”) are in receipt of Louisville and Jefferson County Metropolitan 
Sewer District’s (“MSD’s”) March 23, 2020 letter, notifying KyDEP and EPA pursuant to Paragraphs 
67 and 68 of the above-referenced Consent Decree (the “CD”) of an anticipated force majeure event that 
may prevent or delay performance of certain provisions of the CD. MSD’s notice asserts force majeure
in the event it experiences issues that lead to non-compliance stemming from the COVID-19 public 
health emergency. EPA has consulted with the U.S. Department of Justice (“DOJ”) and KyDEP in 
preparing this response.

As you may be aware, on March 26, 2020, EPA issued a temporary Policy: “COVID-19 Implications for 
EPA’s Enforcement and Compliance Assurance Program” (“Policy”) that addresses EPA enforcement 
of environmental legal obligations during this time. As provided in Section I.C of the Policy, claims of 
an inability to comply with the terms of a judicial consent decree are properly handled pursuant to the 
CD’s force majeure provisions. We are enclosing a copy of that Policy.

This response is intended to cover the facilities that are subject to the above-referenced CD and directs 
MSD to Paragraphs 67 to 70 [force majeure provisions] of the CD. Pursuant Paragraph 67 of the CD, a 
force majeure is defined as any event arising from causes not reasonably foreseeable and beyond the 
control of MSD, or MSD’s consultants and contractors, which could not be overcome by due diligence
[emphasis added], and which delays or prevents performance by a date required by the CD. Force
majeure events do not include unanticipated or increased costs of· performance, changed economic or 
financial conditions, the failure by a contractor to perform, or the failure by a supplier to deliver.
Further, Paragraph 68 of the CD provides that MSD’s force majeure notice must estimate the anticipated 
length of delay, including necessary demobilization and remobilization, its cause, measures taken or to 
be taken to minimize the delay and an estimated timetable for implementation of these measures.

MSD’s March 23, 2020 letter expresses concern regarding the current COVID-19 public health 
emergency and explains that MSD “could experience project delays” and expects to “adjust staffing to 



comply with the directives of health officials and to protect our work force so that we are in position to 
sustain the public health services of the wastewater utility. Additionally, MSD stated that it may 
experience delays in its supply chain” and that “MSD will track all such issues and will keep the 
Regulators apprised of its progress.” We understand from MSD’s letter and from conversations the 
parties had during a conference call on April 15, 2020 that MSD is still evaluating the impacts of the 
ongoing COVID-19 public health emergency and is currently unable to address the additional items 
required under Paragraphs 67 and 68 of the CD, including a more detailed explanation of specific delays
and the duration of any such delay.  

Because MSD’s current notice remains speculative as to the impact COVID-19 may have on any CD
obligations at this point, the KyDEP and EPA must defer judgment on MSD’s force majeure claim at 
this time. KyDEP’s and EPA’s decision to defer judgment should not be construed as acceptance of any 
potential noncompliance covered by the CD. For a force majeure claim to be ripe for decision, MSD 
should, in accordance with Paragraph 68 of the CD, provide an estimate of the anticipated length of 
delay, including necessary demobilization and remobilization, its cause, measures taken or to be taken to 
minimize the delay and an estimated timetable for implementation of these measures. Because of the 
uncertainty surrounding the COVID-19 public health emergency, we understand that MSD may not have 
complete information at this time, but it should provide additional information in accordance with that 
Paragraph as more information becomes available. Failure to comply with the notice provision of 
Paragraph 68 shall be grounds for KyDEP and EPA to deny an extension of time for performance. As 
we discussed during our April 15 call, MSD has agreed to provide updates to KyDEP and EPA every 
two (2) weeks with the first such update due on April 29, 2020.

In addition to compliance with the express provisions of the CD, MSD is encouraged to maintain an 
open and continuing dialogue with KyDEP and EPA regarding the potential for a claim under 
Paragraphs 67 and 68 of the CD. This will serve to protect human health and the environment, minimize 
potential misunderstandings, and facilitate timely and appropriate decision-making as this situation 
unfolds. Should you have any questions regarding the above or any aspect of this matter, please do not 
hesitate to contact Dennis Sayre of EPA at sayre.dennis@epa.gov or 404-562-9756.

Sincerely,

Carol L. Kemker 
Director
Enforcement and Compliance Assurance Division
U.S. Environmental Protection Agency

Cc: Ms. Sarah Rae (email)
USEPA, Office of Enforcement and Compliance Assurance

Mr. William Weinischke (email)
USDOJ, Environment and Natural Resources Division

CAROL KEMKER
Digitally signed by CAROL 
KEMKER 
Date: 2020.05.26 15:29:49 
-04'00'
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May 6, 2020 
 
Eduardo González, PE, DEE. MBA 
Environmental Engineer 
Caribbean Environmental Protection Division 
U.S. Environmental Protection Agency - Region 2 
City View Plaza II – Suite 7000 
#48 Road. 165 Km. 1.2 
Guaynabo, Puerto Rico 00968-8073 
 
Subject:  Consent Decree Case 3:10-cv-01631 - Force Majeure 
 
Dear Mr. González: 
 
As you know, the COVID-19 pandemic has modified the way of life of all world citizens. As the 
spread of the disease progresses, further precautionary measures to mitigate the propagation of this 
terrible pandemic are being set forth by government agencies. The Government of Puerto Rico is not 
an exception. Pursuant to Executive Orders OE-2020-020, OE-2020-023, OE-2020-033 and OE-
2020-038, the Governor of Puerto Rico, Honorable Wanda Vázquez Garced established lockdown 
orders throughout all public service, including the operations of the Puerto Rico Metropolitan Bus 
Authority (PRMBA). On March 15, 2020, José L. Rodríguez Macias, Esq., PRMBA Director of 
Environmental Quality and Industrial Security, verbally communicated, via telephone conversation 
with the EPA, the closure of all operations within the PRMBA. 
 
Section VIII 5.1, of the Order and Concent Decree (CD) between the Environmental Protection 
Agency  (MBA) and PRMBA defines Force Majeure as “any event arising from causes beyond the 
control of MBA, of any entity controlled by MBA, or of MBA contractors, that delays or prevents the 
performance of any obligation under this Consent Decree despite MBA's best efforts to fulfill the 
obligation”. Except for twelve (12) vehicles of our paratransit (Llame y Viaje) fleet that are being 
used to service dialysis patients, all other business of the PRMBA is hereby suspended until further 
notice, including repair and maintenance duties.  
 
Currently, the COVID-19 pandemic precludes the Puerto Rico Metropolitan Bus Authority from fully 
performing its duties, as dictated within our agreement. We hereby, respectfully, request the 
suspension of all obligations within the Consent Decree, Case 3:10-cv-01631 and exercise our right 
of Force Majeure, as set forth by Section VIII 5.2.  
 
Electronic copy of this request will be forwarded to gonzalez.eduardo@epa.gov, and hard copy of 
this document will be sent to the following address:   

 
 
 
 
 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 2 

CARIBBEAN ENVIRONMENTAL PROTECTION DIVISION 
CITY VIEW PLAZA II BUILDING, 7TH FLOOR 

ROUTE 165 GUAYNABO, PUERTO RICO 00968 
 
 

Internet Address (URL) • http://www.epa.gov 

 

        June 30, 2020 
 
 
Mr. Josué L. Menéndez Agosto 
President and General Manager 
Metropolitan Bus Authority  
37 De Diego Ave. 
Urb. San Francisco 
Rio Piedras, PR 00927-5800 
Sent Via Email: jlmenendez@dtop.pr.gov 
 
Re: U.S. v. Metropolitan Bus Authority of Puerto Rico, Civil Action No. 3:10-cv-01631-SEC 
 COVID-19 Related Force Majeure Notification   
   
Dear Mr. Menéndez Agosto: 
 
The U.S. Environmental Protection Agency (“EPA”) received from the Puerto Rico Metropolitan Bus 
Authority (“MBA”) a written force majeure notice, dated May, 6, 2020, made pursuant to Section VIII of 
the above referenced Consent Decree (“CD”) to defer the implementation of the compliance measures 
detailed in the CD for addressing the current COVID19 public health emergency.  In a letter dated June 
14, 2020, MBA supplemented its force majeure request by asking the deferment of all obligations set forth 
in the CD until December 1, 2020.  As you may be aware, on March 26, 2020, EPA issued a temporary 
Policy: “COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program” 
(“Policy”) that addresses EPA enforcement of environmental legal obligations during this time.  As 
provided in Section I.C of the Policy, claims of an inability to comply with the terms of a judicial consent 
decree are properly handled pursuant to the consent decree’s force majeure provisions.  We are enclosing 
a copy of that Policy.  

This response is intended to cover the facility that is subject of the above-referenced CD, and directs MBA 
to Paragraphs 51 and 52 of the CD.  Among other things, note that Paragraph 51 of the CD requires MBA 
to exercise the best efforts to fulfill the obligations required under terms and conditions of the CD, and to 
address the effects of such force majeure event as it is occurring and after it has occurred to prevent or 
minimize any resulting delay to the greatest extent possible.  Additionally, under Paragraph 52 of the CD, 
MBA is required, among others things,  to provide in writing an explanation and description of the reasons 
for the delay; the anticipated duration of the delay; all actions taken or to be taken to prevent or minimize 
the delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay or 
the effect of the delay; and the rationale for attributing such delay to a force majeure event.  

Both, the May 6, 2020 letter and the June 14, 2020 letter are requesting deferment of all obligations within 
the CD by asserting that the lockdown established by the Governor of Puerto Rico in numerous Executive 
Orders issued since March 16, 2020, due to the COVID-19 pandemic emergency, precludes MBA from 
fully performing its duties, as dictated by CD.  



However, meaningful compliance with the force majeure provisions set forth in Section VIII of the CD 
requires more than alluding the government lockdown orders set forth in MBA’s force majeure letters, for 
an extension of time until December 1, 2020, be granted to MBA to comply with the obligations under 
the CD. 

A force majeure request must at a minimum: identify the specific CD provisions with which MBA will 
not be able to comply due to this event; describe the anticipated length of time the delayed compliance 
may persist; the cause or causes of the delayed compliance; the measures taken or to be taken by MBA to 
prevent or minimize the nature and duration of such effects on those CD obligations; and, provide details 
of the proposed schedule for when and how MBA will comply with each CD obligation at the earliest 
practicable date.  Because of the uncertainty surrounding the COVID-19 public health emergency, we 
understand that MBA may not have complete information at this time, but it should provide additional 
information in accordance with that Section VIII as more information becomes available. 

Thank you for maintaining an open and continuing dialogue with EPA during this difficult time.  This will 
serve to protect human health and the environment, minimize potential misunderstandings, and facilitate 
timely and appropriate decision-making as this situation unfolds.  

If you have any questions or would like to discuss the matter with EPA, please do not hesitate to contact 
me at (787) 977-5875 or have your staff contact Eng. Eduardo González of our Response and Remediation 
Branch at (787) 977-5839 or via electronic mail at gonzalez.eduardo@epa.gov. Legal matters should be 
addressed to Ms. Evelyn Rivera at (787) 977-5859 or via electronic mail at rivera-ocasio.evelyn@epa.gov. 
 

Sincerely, 
 
 
 
 
       Carmen R. Guerrero Pérez 

Director 
Caribbean Environmental Protection Division 

 
cc:  Laura Rowley, U.S. Department of Justice 
 



 

   

Water and Sewer 
PO Box 330316 • 3071 SW 38 Avenue 

Miami, Florida 33233-0316 
T 305-665-7471

miamidade.gov 
 

VIA ELECTRONIC CORRESPONDENCE 
        
May 5, 2020      CCN: 63183 
       File No:  8.DC.20.52 
 
Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Tom Mariani 
Washington, D.C. 20044-7611 
RE: DOJ No. 90-5-1-1-4022/1 
Tom.Mariani@usdoj.gov 

Chief, Clean Water Enforcement Branch 
Water Protection Division 
Attn: Brad Ammons 
U.S. Environmental Protection Agency, Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
Ammons.Brad@epa.gov 
 

 
Rachael Amy Kamons 
Environmental Enforcement Section  
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C.  20044-7611 
Rachael.Kamons@usdoj.gov 

 
Florida Department of Environmental Protection 
Southeast District – West Palm Beach 
3301 Gun Club Road, MSC 7210-1 
West Palm Beach, FL 33406 
Attn: Compliance/Enforcement Section 
Jason.Andreotta@dep.state.fl.us 
 

 
RE: Consent Decree (Case: No. 1:12-cv-24400-FAM),  
 Reference DOJ Case No. 90-5-1-1-4022/1, 
 Section XI, Paragraph 52 – Force Majeure,  

Section XVII, Paragraph 77 – Notices,  
Delay Notification for Consent Decree Appendix D-2, Capital Improvement Project 5.3 
Upgrade of Pump Station No.0692 

 
Dear Sir/Madam: 
 
In accordance with the provisions of Section XI, Paragraph 52 of the above referenced Consent Decree 
(CD), on April 21, 2020, Miami-Dade County (County) electronically notified the United States 
Environmental Protection Agency (EPA) and Florida Department of Environmental Protection (FDEP) of 
a Force Majeure for CD Capital Improvement Project (CIP) 5.3 Upgrade of Pump Station No.0692 
located at 30211 SW 147th Avenue Homestead, Florida, 33033. Delays have occurred in the execution 
of this project during the construction phase including Force Majeure COVID-19 Pandemic impacts. 
These delays will impact the project’s CD compliance date of June 17, 2020. 
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In accordance with Section XI, Paragraph 52, this update letter shall further describe and explain the 
reasons for the delay and Force Majeure; all actions taken or to be taken to prevent or minimize the 
delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay or 
the effect of the delay; the anticipated duration of the delay; County’s rationale for attributing such delay 
to a force majeure event if it intends to assert such a claim; a statement as to whether, in the opinion of 
the County, such event may cause or contribute to an endangerment to public health or the environment, 
and documentation to support the force majeure claim. 
 
Background  
The CD Exhibit D-1 project description for 5.3 is the replacement of pumping and electrical equipment 
at Pump Station (PS) 0692.  The contractor’s scope of work includes: demolition of existing equipment, 
replacement of booster and wet well pumps, piping, valves, appurtenances, building roof, doors, 
windows, louvers, HVAC, plumbing, field instruments, site work and bypass piping. The Work also 
includes removal of an existing indoor generator, converting the existing generator room into an 
electrical room and adding a new outdoor generator with integral fuel storage tank. The new electrical 
room will encompass new self-contained Variable Frequency Drives (VFD) to control each booster pump 
motor, new light-emitting diode (LED) lighting, new panel boards, MCC, automatic transfer switch, and 
a dry-type step-down transformer.  The control systems for the wet well pumps and booster pumps will 
be replaced with a new control system which includes new Programmable Logic Controllers (PLCs) with 
HMI screen, a Multismart controller and the Remote Telemetry Unit (RTU). 
 
Explanation and description of the reasons for the delay 
On March 18, 2020 the Contractor sent a letter notifying that Miami-Dade County Department of 
Regulatory and Economic Resources will close the Permitting and Inspection Center (PIC) due to 
COVID-19. This closure of the Miami-Dade County PIC will impact the required permit inspections for 
all permits on the project.  
 
On March 18, 2020 the Contractor sent another letter advising that considering the COVID-19 Pandemic, 
it is anticipated that equipment and material supply chains, labor availability, support service availability, 
and project accessibility will be impacted. The Contractor is reserving its rights to submit a claim in 
accordance with the Contract Documents for any delays and impacts which may be attributable to 
COVID-19 until such a time that the full effect of COVID-19 upon the Project is known.  
 
On April 10, 2020, the Contractor advised that one of their employees working at the PS 0692 had tested 
positive for COVID-19. This employee had been working in the lower level of the pump station. Per the 
Contractor’s COVID response plan, the Contractor directed all employees who were working in the 
general area of the employee not to report to work for a week and closed the access to the lower level 
of the pump station. The Contractor notified all subcontractors of the matter. On April 15, 2020, the 
Contractor disinfected the lower level of the pump station. On April 21, 2020, the Contractor resumed 
the work at the Station.  
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The above listed COVID-19 circumstances, along with some scope modifications to facilitate enhanced 
operational efficiencies and to improve safety, are affecting the schedule for the manufacture, delivery 
and installation of various electrical and instrumentation equipment required for the commissioning of 
the rehabilitated pump station. 
 
Action taken or to be taken to prevent or minimize the delay 
Additionally, the County will take the following steps: 
 

1. Implement COVID-19 preventative safety measures to avoid further contamination. 
2. Evaluate contractor’s recovery schedule and propose any alternative to minimize delay, when 

applicable. 
3. Closely monitor construction progress. 

 
Schedule for implementation of any measures to be taken to prevent or mitigate the delay or 
the effect of the delay 
The County is proactively implementing actions to minimize any further delays and will continue to 
implement all necessary measures to substantially complete CD 5.3. 
 
Anticipated duration of the delay 
Even though the County has implemented proactive public health safety measures to limit the spread of 
the pandemic, this situation and the ramifications are still developing. The County will provide an update 
for the anticipated duration of the delay, upon completion of the time impact analysis for the above 
activities. The County will closely monitor construction progress and report any further delay to EPA and 
FDEP when it becomes known to the County and as required by Section XI, Paragraph 52. 
 
Force majeure rationale  
On March 11, 2020, the World Health Organization (WHO) declared COVID-19 a pandemic. National, 
state and local agencies are taking actions to suppress and control the spread of COVID-19. The County 
is taking preventative measures to contain the spread and the impacts of the virus. The County attributes 
any delays resulting from impacts of COVID-19 as a force majeure event as the County notified the EPA 
and FDEP in the April 3, 2020 Force Majeure Notification due to the COVID-19 Impacts letter. 
 
Cause or contribution to an endangerment to public health, welfare or the environment 
Consent Decree Exhibit D-1 identified that the existing equipment is beyond its useful life. There is no 
indication that delays in CD 5.3, Upgrade of PS 0692, present an immediate endangerment to the public 
health, welfare or the environment. The PS 0692 is and will continue to be bypassed until upgrades 
works are completed. 
 
I certify under penalty of law that this document and all attachments were prepared under my direction 
or supervision in accordance with a system designed to assure that qualified personnel properly gather 
and evaluate the information submitted. Based on my inquiry of the person or persons who manage the 
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system, or those persons directly responsible for gathering such information, the information submitted 
is, to the best of my knowledge and belief, true, accurate and complete. I am aware that there are 
significant penalties for submitting false information, including the possibility of fine and imprisonment 
for knowing violations. 
 
Should you have any questions regarding this matter, please call me at (786) 552-8571. 
 
Sincerely, 
 
 
 
 
Lynnette M. Ramirez P.E.  
Senior Advisor, Capital Improvement Programs & Regulatory Compliance 
 
 
 
 
ec: Barbara Jean Throne 
 Senior Assistant Attorney General, Complex Litigation 
 Office of the Attorney General 
 PL-01, The Capitol 
 Tallahassee, FL  32399-1050 
 850-414-3808 
 Barbara.throne@myfloridalegal.com  
 

Florida Department of Environmental Protection 
 Southeast District – West Palm Beach 
 3301 Gun Club Road, MSC 7210-1 
 West Palm Beach, FL  33406 
 Attn: Compliance/Enforcement Section 
 Lisa.M.Self@dep.state.fl.us 
 Mike.Bechtold@dep.state.fl.us  
 Sed.wastewater@dep.state.fl.us 
 Meghan.Ticknor@dep.state.fl.us 
  

  Mayor Carlos A. Gimenez 
  Miami-Dade County 
  111 NW First Street 29th Floor 
  Miami, Florida 33128   
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  Kevin T. Lynskey, Director 
  Miami-Dade Water and Sewer Department 

   3071 SW 38th Avenue 
  Miami, Florida 33146 
 
  Jack Osterholt, Deputy Mayor/Director 
  Miami-Dade Regulatory and  
  Economic Resources  
  111 NW 1st Street. 29th Floor 
  Miami, FL 33128 
  Josterholt@miamidade.gov 

 
  Henry Gillman 
  Miami-Dade Assistant County Attorney 
  Miami-Dade County Attorney’s Office 
  111 NW First Street Suite 2810 
  Miami, Florida 33128 

 
Richard Elliott, P.E., PMP 

 Environmental Engineer 
Water Protection Division 
U.S. Environmental Protection Agency - Region 4  
61 Forsyth Street. S.W. 
Atlanta, GA 30303 
Elliott.Richard@epa.gov 
 

   Paul Schwartz 
  Associate Regional Counsel 
  U.S. EPA, Region 4 
  61 Forsyth Street, SW 
  Atlanta, Georgia 30303 
  Schwartz.Paul@epa.gov 

 
  William A. Weinischke 
  Senior Trial Attorney 
  Environmental Enforcement Section 
  Environment and Natural Resources Division 
  U.S. Department of Justice 
  P.O. Box 7611 
  Washington, D.C. 20044 
  Bill.Weinischke@usdoj.gov 
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March 18, 2020 
 
MDWASD PM/CM Team 
3071 SW 38th Ave. 
Miami, Florida 33146   
 
Attn: Rennie Lopez 
  
Re: CD 5.3 Upgrade of Pump Station 692 

 
Sub: Notice of Delay and Notice of Impact – Novel Coronavirus Disease 2019 (COVID-19) 

MIAMI-DADE COUNTY PERMITTING AND INSPECTION CENTER (PIC) 
CLOSURE FOR 14 DAYS 

 
Mr. Lopez, 
 
On March 24, 2020, Poole & Kent has been notified that Miami-Dade County Department of 
Regulatory and Economic Resources will be closing the Permitting and Inspection Center for 14 
days, effective March 25, 2020 due to COVID-19. This closure of the Miami-Dade County PIC 
will impact the required permit inspections for all permits on the project.   
 
In accordance with Article 8 and Article 11 of the General Terms and Conditions, Poole & Kent 
is issuing formal notice for any delays and impacts which may be attributable to COVID-19.  
Until such a time that the full effect of COVID-19 upon the Project is known, Poole & Kent is 
reserving its rights to submit a claim in accordance with the Contract Documents and to be 
compensated for all cost and time adjustments allowable by the Contract Documents. 
 
As you are aware, the situation is constantly evolving and beyond our reasonable control.  We 
are committed to remain in communication with you and trust that you will do the same with us.  
We want to get back to normal work activities as soon as possible after these unprecedented 
circumstances have passed.  In the meantime, if you have concerns regarding our approach, 
please contact me. 
 
Sincerely,      
Poole & Kent Company of Florida        

 
 
 

Mitchell MacClugage 
Project Manager 

Poole & Kent Company of Florida 
1781 N.W. North River Drive 
Miami, FL 33125 
P.O. Box 420556 
Miami, FL 33242 
 
Phone: 305.325.1930 
Fax: 305.324.0522 



 
CC: Brian MacClugage, Poole & Kent 
 Chris Marrero, Poole & Kent 







 
                                                                                                                                                                     

 

  
 
 
March 18, 2020 
 
MDWASD PM/CM Team 
3071 SW 38th Ave. 
Miami, Florida 33146   
 
Attn: Rennie Lopez 
  
Re: CD 5.3 Upgrades of Pump Station 692 

Notice of Delay and Notice of Impact – Novel Coronavirus Disease 2019 (COVID-19) 
 
Mr. Lopez, 
 
On March 9, 2020 Governor Ron DeSantis issued an Executive Order declaring a state of 
emergency for the State of Florida due to the COVID-19 Pandemic.  Over the past week, it has 
become more and more apparent that, in light of the COVID-19 Pandemic, it is anticipated that 
equipment and material supply chains, labor availability, support service availability, and project 
accessibility will be impacted.  In accordance with the Contract Documents CD 5.3 UPGRADES 
OF PUMP STATION 692, Poole & Kent is issuing formal notice for any delays and impacts 
which may be attributable to COVID-19.  Until such a time that the full effect of COVID-19 
upon the Project is known, Poole & Kent is reserving its rights to submit a claim in accordance 
with the Contract Documents and to be compensated for all cost and time adjustments allowable 
by the Contract Documents. 
 
As you are aware, the situation is constantly evolving and beyond our reasonable control.  We 
are committed to remain in communication with you and trust that you will do the same with us.  
We want to get back to normal work activities as soon as possible after these unprecedented 
circumstances have passed.  In the meantime, if you have concerns regarding our approach, 
please contact me. 
 
Sincerely,      
Poole & Kent Company of Florida        

 
 
 

Mitchell MacClugage 
Project Manager 
 
CC: Brian MacClugage, Poole & Kent 

Poole & Kent Company of Florida 
1781 N.W. North River Drive 
Miami, FL 33125 
P.O. Box 420556 
Miami, FL 33242 
 
Phone: 305.325.1930 
Fax: 305.324.0522 



 
 

 

April 10, 2020 

To:  Rennie Lopez, PMCM 

Re: Homestead Pump Station, S-908R: Positive COVID-19 Case 

Mr. Lopez,  

Poole & Kent has been advised that one of our employees has tested positive for 
COVID-19.  This employee has been working at the above mentioned project in 
the lower level of the pump station.   This to serve as notice in accordance with our 
COVID-19 Prevention and Reporting Plan. 

Poole & Kent, is following the protocols included in our plan.  Additionally, we 
have directed all employees who were working in the general area of the employee 
(that is the lower level of the pump station) not to report to work for the next week, 
and we have closed off access to the lower level of the pump station for the next 
week. We are now in the process of notifying all subcontractors of the matter. 

Should you have any questions please contact me at Cell: 305-525-7165. 

Regards, 

David Lockhart, CHST 
Poole & Kent Company of Florida 
Safety Manager 

 

CC:  Brian MacClugage, Exec. VP 

 Mitch MacClugage, Project Manager 

 File 

  



 

   

Water and Sewer 
PO Box 330316 • 3071 SW 38 Avenue 

Miami, Florida 33233-0316 
T 305-665-7471

miamidade.gov 
 

VIA ELECTRONIC CORRESPONDENCE 
        
May 5, 2020      CCN: 63182 
       File No:  8.DC.20.52 
 
Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Tom Mariani 
Washington, D.C. 20044-7611 
RE: DOJ No. 90-5-1-1-4022/1 
Tom.Mariani@usdoj.gov 

Chief, Clean Water Enforcement Branch 
Water Protection Division 
Attn: Brad Ammons 
U.S. Environmental Protection Agency, Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
Ammons.Brad@epa.gov 
 

 
Rachael Amy Kamons 
Environmental Enforcement Section  
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C.  20044-7611 
Rachael.Kamons@usdoj.gov 

 
Florida Department of Environmental Protection 
Southeast District – West Palm Beach 
3301 Gun Club Road, MSC 7210-1 
West Palm Beach, FL 33406 
Attn: Compliance/Enforcement Section 
Jason.Andreotta@dep.state.fl.us 
 

 
RE: Consent Decree (Case: No. 1:12-cv-24400-FAM),  
 Reference DOJ Case No. 90-5-1-1-4022/1, 
 Section XI, Paragraph 52 – Force Majeure,  

Section XVII, Paragraph 77 – Notices,  
Delay Notification for Consent Decree Appendix D-2, Capital Improvement Project 
3.6 Disinfection 

 
Dear Sir/Madam: 
 
In accordance with the provisions of Section XI, Paragraph 52 of the above referenced Consent 
Decree (CD), on April 21, 2020, Miami-Dade County (County) electronically notified the United 
States Environmental Protection Agency (EPA) and Florida Department of Environmental 
Protection (FDEP) of a Force Majeure for CD Capital Improvement Project (CIP) 3.6 Disinfection, 
located at the North District Wastewater Treatment Plant (NDWWTP), 2575 NE 156th Street, North 
Miami Beach, 33160. Delays have occurred in the execution of this project during the construction 
phase including Force Majeure COVID-19 Pandemic impacts. These delays will impact the 
project’s CD compliance date of September 9, 2020. 
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In accordance with Section XI, Paragraph 52, this update letter shall further describe and explain 
the reasons for the delay and Force Majeure; all actions taken or to be taken to prevent or 
minimize the delay; a schedule for implementation of any measures to be taken to prevent or 
mitigate the delay or the effect of the delay; the anticipated duration of the delay; County’s 
rationale for attributing such delay to a force majeure event if it intends to assert such a claim; a 
statement as to whether, in the opinion of the County, such event may cause or contribute to an 
endangerment to public health or the environment, and documentation to support the force 
majeure claim. 
 
Background  
The CD Exhibit D-1 project description for 3.6 is the replacement of existing chlorine gas storage, 
liquid chlorination, and dosing system with a new bulk sodium hypochlorite storage and dosing 
system in the location of the existing gas chlorine system. Since 2010, WASD had planned to 
replace the existing gas chlorination system with a bulk sodium hypochlorite system and had 
initiated the design of new facilities. Construction was deferred until the CD was negotiated and 
was incorporated as a CD project. In the interim, a temporary bulk sodium hypochlorite storage 
and dosing system was designed and constructed in June 2013 which allowed for the existing 
chlorine gas system to be removed from service and decommissioned. Disinfection at the 
NDWWTP will continue to be provided by the temporary system until the permanent sodium 
hypochlorite system is constructed and commissioned under CD 3.6. 
 
The contractor’s scope of work includes the rehabilitation of Main Disinfection Building for the 
installation of the new Sodium Hypochlorite Storage and dosing system, construction of a new 
Electrical Room Building, construction of a new Sodium Hypochlorite Satellite Facility at the 
Pretreatment and Sludge Transfer Building, and associated piping, trenches, mechanical and 
electrical equipment and materials. 
 
Explanation and description of the reasons for the delay 
On April 9, 2020, the Contractor notified the County of potential impacts due to COVID-19. The 
notification covered the availability of labor (including subcontractors), professional services and 
materials.  
 
In addition, the Contractor encountered multiple unforeseen field conditions with the existing 
underground utilities which conflicted with the scope of work and resulted in delays. The 
unforeseen complexity of the Electrical and Mechanical switchover, after new Electrical Building 
is built, warranted a careful more phased approach of a longer duration than anticipated during 
the planning and design phases of this projects. The Contractor is preparing a time- impact 
analysis for this switchover. 
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Action taken or to be taken to prevent or minimize the delay 
Additionally, the County will take the following steps: 
 

1. Implement preventative safety measures to limit the spread and impacts of COVID-19. 
2. Closely monitor construction progress.  

 
Schedule for implementation of any measures to be taken to prevent or mitigate the 
delay or the effect of the delay 
The County is proactively implementing actions to minimize any further delays and will continue 
to implement all necessary measures to substantially complete CD 3.6.  
 
Anticipated duration of the delay  
Even though the County has implemented proactive public health safety measures to limit the 
spread of the pandemic, this situation and the inherent consequences are still developing. The 
County will transmit the duration of the delay, upon completion of the time impact analysis for the 
above activities. The County will closely monitor construction progress and report any further 
delay to EPA and FDEP when it becomes known to the County and as required by Section XI, 
Paragraph 52. 
 
Force majeure rationale  
On March 11, 2020, the World Health Organization (WHO) declared COVID-19 a pandemic. 
National, state and local agencies are taking actions to suppress and control the spread of 
COVID-19. The County is taking preventative measures to contain the spread and the impacts of 
the virus. The County attributes any delays resulting from impacts of COVID-19 as a force majeure 
event. Contractor has issued a letter with attachments from their electrical and door subcontractor 
notifying of COVID-19 impacts. 
 
Cause or contribution to an endangerment to public health, welfare or the environment 
Because WASD took measures to replace the existing gas chlorination system with a temporary 
bulk sodium hypochlorite and dosing system in 2013, the potential for an unregulated discharge 
of chlorine gas and exposure of plant personnel and nearby community to chlorine gas was 
eliminated.  There is no indication that delays in CD 3.6, Disinfection at NDWWTP, present an 
immediate endangerment to the public health, welfare or the environment since a temporary 
system exists and is operational.  
 
I certify under penalty of law that this document and all attachments were prepared under my 
direction or supervision in accordance with a system designed to assure that qualified personnel 
properly gather and evaluate the information submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons directly responsible for gathering such 
information, the information submitted is, to the best of my knowledge and belief, true, accurate 
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and complete. I am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment for knowing violations. 
 
Should you have any questions regarding this matter, please call me at (786) 552-8571. 
 
Sincerely, 
 
 
 
 
Lynnette M. Ramirez P.E.  
Senior Advisor, Capital Improvement Programs & Regulatory Compliance 
 
Attachment: Contractor’s COVID-19 Notification 
 
 
ec: Barbara Jean Throne 
 Senior Assistant Attorney General, Complex Litigation 
 Office of the Attorney General 
 PL-01, The Capitol 
 Tallahassee, FL  32399-1050 
 850-414-3808 
 Barbara.throne@myfloridalegal.com  
 

Florida Department of Environmental Protection 
 Southeast District – West Palm Beach 
 3301 Gun Club Road, MSC 7210-1 
 West Palm Beach, FL  33406 
 Attn: Compliance/Enforcement Section 
 Lisa.M.Self@dep.state.fl.us 
 Mike.Bechtold@dep.state.fl.us  
 Sed.wastewater@dep.state.fl.us 
 Meghan.Ticknor@dep.state.fl.us 
  

  Mayor Carlos A. Gimenez 
  Miami-Dade County 
  111 NW First Street 29th Floor 
  Miami, Florida 33128   
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  Kevin T. Lynskey, Director 
  Miami-Dade Water and Sewer Department 

   3071 SW 38th Avenue 
  Miami, Florida 33146 

 
  Jack Osterholt, Deputy Mayor/Director 
  Miami-Dade Regulatory and  
  Economic Resources  
  111 NW 1st Street. 29th Floor 
  Miami, FL 33128 
  Josterholt@miamidade.gov 

 
  Henry Gillman 
  Miami-Dade Assistant County Attorney 
  Miami-Dade County Attorney’s Office 
  111 NW First Street Suite 2810 
  Miami, Florida 33128 

 
Richard Elliott, P.E., PMP 

 Environmental Engineer 
Water Protection Division 
U.S. Environmental Protection Agency - Region 4  
61 Forsyth Street. S.W. 
Atlanta, GA 30303 
Elliott.Richard@epa.gov 
 

   Paul Schwartz 
  Associate Regional Counsel 
  U.S. EPA, Region 4 
  61 Forsyth Street, SW 
  Atlanta, Georgia 30303 
  Schwartz.Paul@epa.gov 

 
  William A. Weinischke 
  Senior Trial Attorney 
  Environmental Enforcement Section 
  Environment and Natural Resources Division 
  U.S. Department of Justice 
  P.O. Box 7611 
  Washington, D.C. 20044 
  Bill.Weinischke@usdoj.gov 

 



Attachment 

Contractor COVID-19 Notification 



 

Daniel O'Connell's Sons 
Construction Managers and 
General Contractors 

2999 NE 191st St 
Suite 906 
Aventura, FL 33180 
786-864-0003 
www.oconnells.com 

 
 
 

 
April 9, 2020                                                                                               Transmittal Method: Via Email 

           
 

Mr. Pedro Angel 
Construction Manager 
Consent Decree PM/CM Team 

 
 

RE: CD 3.06 North District WWTP Disinfection Improvements 
       NOTICE OF FORCE MAJEURE EVENT  
       WASD Contract No. S-912, DOC 2018-104 
 
Mr. Angel, 
 
Please be advised Daniel O’Connell’s Sons (DOC) continues to comply with applicable guidelines and 
direction from WASD regarding the current COVID 19 pandemic. These efforts have had an impact on 
productivity on a daily basis as initial screening and self certifications are required before work 
commences. DOC has complied with the WASD request for a COVID-19 plan and applies the plan 
requirements daily to mitigate the effects of the  COVID-19 disease. However, this past week DOC 
received letters (Attachments A & B) from subcontractors and suppliers stating their concerns and 
expectations of the adverse impacts on their operations in prosecuting the work on this Project. 
 
The COVID-19 pandemic is considered by DOC to be a Force Majeure event. We expect an impact on 
the availability of healthy workforce and potential impacts to the fabrication and delivery of materials 
and equipment to the project timely and meeting schedules.  
 
Article 1 of the Supplemental General Terms and Conditions defines “Force Majeure” as an Act of God 
including but not limited to an epidemic which impacts the materials, supplies, labor, services, permits, 
etc required to complete the Project and is outside of the control of all parties involved.  
 
DOC shall provide documentation of specific incidences as they occur. Accordingly, DOC reserves its 
rights under this Notice to claim relief from delays and damages incurred due to the COVID-19 
pandemic.   
 
Sincerely, 
DANIEL O’CONNELL’S SONS 
 

 
Jaime Vélez 
Project Manager 
 
 
CC: Robert Murphy, P.E. – DOC 
       George Brodeur – DOC 



       José Murphy, P.E. – DOC 
       Enrique Cardona – PMCM  
       DOC File No. 2018-104 
 



    

                

                 

              

                  

                  

                

               

             

                

                

               

               

                   

                

        

                 

               

  

  

 

           



 
   

    

  

    

  

  

                

                

 

            

            

  

                  

                     

          

 

  

 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
                                                                                   REGION 4

SAM NUNN ATLANTA FEDERAL CENTER
                                                               61 FORSYTH STREET
                                                                ATLANTA, GEORGIA 30303-8960

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Ms. Lynnette M. Ramirez, P.E.
Senior Advisor, Capital Improvement Programs
& Regulatory Compliance

Miami-Dade County Water and Sewer Department
PO Box 330316
3071 SW 38 Avenue
Miami, Florida 33233-0316

Duplicate sent via email: Lynnette.Ramirez@miamidade.gov

Re: United States et al vs. Miami-Dade County, Florida
Consent Decree (Case: No. 1:12-cv-24400-FAM),
DOJ Case No. 90-5-1-1-4022/1,
COVID-19 Related Force Majeure Notification   

Dear Ms. Ramirez:

The U.S. Department of Justice (DOJ), the U.S. Environmental Protection Agency (EPA) and the 
Florida Department of Environmental Protection (FDEP) are in receipt of Miami-Dade County’s 
(Miami-Dade’s) April 3, 2020, letter under Section XI, Paragraph 52 of the above-referenced Consent 
Decree (the CD), notifying EPA and FDEP of a potential force majeure event that may cause a delay or 
impediment to performance of obligations under the CD. As you may be aware, on March 26, 2020, the 
EPA issued a temporary Policy: “COVID-19 Implications for EPA’s Enforcement and Compliance 
Assurance Program” (Policy) that addresses EPA enforcement of environmental legal obligations during 
this time. As provided in Section I.C of the Policy, claims of an inability to comply with the terms of a 
judicial consent decree are properly handled pursuant to the consent decree’s force majeure provisions. 
We are enclosing a copy of that Policy. 

Miami-Dade’s notice asserts a potential force majeure event based on the current COVID-19 public 
health emergency. Following declarations of emergency at the national, state and local levels, Miami-
Dade has received notices from contractors, consultants, and vendors regarding anticipated delays in 
obtaining permits, supplies and equipment, and challenges in maintaining adequate staffing as a result of 
the public health emergency. Miami-Dade states that these impacts will affect its implementation of CD 
Appendix D Capital Improvement Projects.  

The EPA and DOJ have consulted with the FDEP in preparing this response. Your letter of April 3, 
2020, notes that, under Section XI, Paragraph 52 of the CD, Miami-Dade is required to include in a 
force majeure notification letter (1) a description and explanation of the reasons for the delay, (2) the 
anticipated duration of the delay, (3) all actions taken or to be taken to prevent or minimize the delay, 
(4) a schedule for implementation of any measures to be taken to prevent or minimize the delay or the 
effect of the delay, (5) Miami-Dade’s rationale for attributing such delay to a force majeure event if it 



intends to assert such a claim, (6) a statement as to whether, in the opinion of Miami-Dade, such event 
may cause or contribute to an endangerment to public health or the environment, and (7) documentation 
to support such force majeure claim. Your letter provides some of the required information but 
acknowledges that, at this point, there is uncertainty regarding some of the required information that was
provided. For example, there is uncertainty regarding the scope and anticipated duration of the delay. In 
the letter, Miami-Dade indicates that it will continue to provide updates to the EPA and FDEP as the 
situation evolves.    

It should be noted that Paragraph 52 of the CD requires Miami-Dade to undertake best efforts to fulfill 
the obligations of the CD, including the use of best efforts to anticipate any potential force majeure 
event both as it is occurring and after it has occurred, to prevent or minimize delay. The EPA, DOJ, and 
FDEP expect Miami-Dade to continue to use its best efforts to prevent or minimize delays as the 
situation evolves. In addition, we appreciate Miami-Dade’s commitment, in light of the uncertainty 
surrounding the COVID-19 public health emergency, to provide additional information as it becomes 
available. Such information should include details of the proposed schedule for when and how Miami-
Dade will comply with each CD obligation at the earliest practicable date. 

At the time of its April 3, 2020, notice, Miami-Dade was still uncertain as to the duration of the delay 
and the extent of the impact of the event on specific obligations.  Therefore, no specific relief was 
requested in Miami-Dade’s April 3rd force majeure notice.  Accordingly, EPA and FDEP make no 
specific determination with respect to force majeure relief at this time.  We will respond more 
specifically as more information is provided. We note that Miami-Dade, on May 5, 2020, submitted two 
project-specific force majeure notifications with respect to Capital Improvement Project 3.6 and Capital 
Improvement Project 5.3.  Those notifications, like the April 3 notification, indicate that the duration of 
the delay remains uncertain. Thus, EPA will also await further information before making a formal 
determination regarding particular relief for those additional notifications.

In order to facilitate the timely provision of information required under the force majeure provisions of 
the CD, Miami-Dade is encouraged to maintain an open and continuing dialogue with the EPA, DOJ, 
and FDEP. This will serve to protect human health and the environment, minimize potential 
misunderstandings, and facilitate timely and appropriate decision-making as this situation unfolds. 
Should you have any questions regarding the above or any aspect of this matter, please do not hesitate to 
contact Mr. Brad Ammons, at (404) 562-9769 or via email at ammons.brad@epa.gov.

Sincerely,

Carol L. Kemker
Director
Enforcement and Compliance Assurance Division

Enclosure

cc: Lisa Self
FDEP (via email to lisa.m.self@dep.state.fl.us)

Lourdes Bufill
EPA OECA (via email to Bufill.Lourdes@epa.gov)

CAROL KEMKER
Digitally signed by CAROL 
KEMKER 
Date: 2020.05.28 17:36:51 
-04'00'



Rachael Kamons
U.S. DOJ (via email to Rachael.Kamons@usdoj.gov)

Cynthia Doyon
Miami-Dade (via email to Cynthia.Doyon@miamidade.gov)

Mita Ghosh
Office of Water Legal Support (via email to Ghosh.Mita@epa.gov)



From: Remnek, Alexandre
To: Richter, John; Wong, Virginia; Arvizu, Christy
Subject: RE: Spring/Fall sanitary sampling
Date: Tuesday, April 07, 2020 1:16:00 PM

John,
 
You can postpone monitoring due to problems with coronavirus, you just need to document the
reasons and also state those reasons in the annual report. While the facility will technically be in
NOV, you do not need to pursue further action in your ERP in case of force majeure. 
 
There was a memo primarily for EPA and States regarding compliance enforcement on March 26.
https://www.epa.gov/sites/production/files/2020-
03/documents/oecamemooncovid19implications.pdf
 
We have requested that the Office of Water provide more meaningful guidance to wastewater
treatment plants, and we are still waiting…but you have some leeway on how to run the program.
 
I suggest not monitoring in locations where you definitely feel there are risks, like in this instance,
plus a history of compliance.  In the meantime, one option is to keep in touch with the hospital by
phone and verify that all chemicals are stored properly, or help them with avoiding potential slug
loads given that the hospitals are in process of expanding and reconfiguring their space. That is
assuming that there is a person on the other end who is not overwhelmed by what is going on…
 
Take care,
 
Alexi
 
Alexandre Remnek
Environmental Engineer
Pretreatment Expert
Unconventional Oil and Gas Regional Contact

NPDES Section
Clean Water Regulatory Branch, Water Division
Environmental Protection Agency, Region 2

290 Broadway
New York, NY 10007

Work: 212-637-3774
Fax: 212-637-3889
E-mail: remnek.alexandre@epa.gov
 

From: Richter, John <JRichter@amherst.ny.us> 
Sent: Tuesday, April 07, 2020 12:45 PM



To: Wong, Virginia <Wong.Virginia@epa.gov>; Remnek, Alexandre <Remnek.Alexandre@epa.gov>;
Arvizu, Christy <Arvizu.Christy@epa.gov>
Subject: FW: Spring/Fall sanitary sampling
 
Good afternoon Virginia, Alexandre and Christy,
 
I hope all is well and things are ok.
Below is an email I have just received minutes ago from our sampling firm that takes care of the
sampling requirements for all of our SIU’s.
The contract cancellation is for Millard Fillmore Hospital.
As you may be aware, Millard Fillmore currently houses several COVID 19 patients and their
discharge point from toilet to sump pit is relatively close (~200 – 400 feet).
I am not sure if the COVID 19 event may have had something to do with the below contract
cancellation? I can definitely understand why for health concerns.
I am reaching out to other sampling firms within the Buffalo regional area. I will keep everyone
posted to anything I may hear regarding the above.  
For now, the spring sampling event for Millard Fillmore Suburban Hospital is cancelled until we can
rectify the above.
 
Thank you for your consideration in the above,
 
John Richter
Pretreatment Coordinator
Town of Amherst
Environmental Control Division
 
 

From: Kathy Wager [mailto:Kathy.Wager@frontiertechnical.com] 
Sent: Tuesday, April 07, 2020 12:02 PM
To: Bortz, James <jbortz@kaleidahealth.org>; Burysh, Kateryna <KBurysh@kaleidahealth.org>
Cc: Richter, John <JRichter@amherst.ny.us>
Subject: Spring/Fall sanitary sampling
 
CAUTION: This email originated from outside of the organization.
Please do not click links or open attachments unless you recognize the sender and know the content is safe.
Good afternoon Jim:
 
Frontier has decided to not renew our contract with Kaleida Health for this calendar year.  We
apologize for the inconvenience.  Kathy
 
--
Kathy Wager
Vice President
Frontier Technical Associates, Inc.
8675 Main Street
Williamsville, NY  14221
Telephone:  716-634-2293





From: Sayre, Dennis
To: Minas Myrtidis; Fabio Nicora; Ramos Jeff
Cc: Kemker, Carol; Lamberth, Larry; Bragan, Mary Jo; Castillo, Jairo; Shell, Karrie-Jo
Subject: EPA Region 4 Response to Temporary Waiver from the VGP Incidental Discharge Requirements
Date: Friday, March 27, 2020 1:54:42 PM
Attachments: oecamemooncovid19implications Bodine.pdf

Thank you for your patience. This email serves as EPA Region 4’s response to your request to waive
certain conditions of the Vessel General Permit. In addition to the information found below, you are
to maintain records required in Section 4.2 of the Vessel General Permit (VGP) and report to the EPA
any instances of non-compliance in your annual report in accordance with Section 4.4 of the VGP.
 
Please let me know if I can be of any further assistance.



Best Regards,
Dennis J. Sayre
Drinking Water & Wastewater Section
(404) 562-9756
 

 
In response to your request regarding the discharge of graywater from ships within 3nm of
shore and per the attached COVID-19 Implications for EPA’s Enforcement and Compliance
Assurance Program policy signed on 3/26/2020 by Susan Bodine, Assistant Administrator for
EPA’s Office of Enforcement and Compliance Assurance, you should make every effort to
comply with your environmental compliance obligations.  However, should compliance not be
reasonably practicable, please take the following actions:
 

 
 
 



1. Act responsibly under the circumstances in order to minimize the effects and duration
of any noncompliance;

 
 
 



2. Identify the specific nature and dates of the noncompliance;

 
 
 



3. Identify how COVID-19 was the cause of the noncompliance, and the decisions and
actions taken in response, including best efforts to comply and steps taken to come into
compliance at the earliest opportunity;

 
 
 



4. Return to compliance as soon as possible; and

 
 
 



5. Document the information, action, or condition specified in a. through d.
 
 
 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER
61 FORSYTH STREET

ATLANTA, GEORGIA 30303-8960

Internet Address (URL)  http://www.epa.gov

Mr. Scott Potter
Director
Metro Water Services
1600 2nd Avenue North
Nashville, TN  37208

Sent via email: Scott.Potter@nashville.gov

Re: United States v. Metropolitan Government of Nashville and Davidson County, Tennessee,
Civil Action No. 3-07-1056
COVID-19 Related Force Majeure Notification  

Dear Mr. Potter:

The U.S. Environmental Protection Agency Region 4, Tennessee Department of Energy and 
Conservation (“TDEC”), and the U.S. Department of Justice (“DOJ”) are in receipt of Metropolitan 
Government of Nashville and Davidson County’s (“Metro’s”) April 1, 2020 Notice of Force Majeure 
Event (Notice), notifying TDEC and EPA pursuant to Section XI of the above-referenced Consent 
Decree (the “CD”) of an actual force majeure event that may cause a delay to performance in complying 
with certain provisions of the CD.

As you may be aware, on March 26, 2020, the EPA issued a temporary Policy: “COVID-19 Implications 
for EPA’s Enforcement and Compliance Assurance Program” (“Policy”) that addresses the EPA’s
enforcement of environmental legal obligations during this time. As provided in Section I.C of the 
Policy, claims of an inability to comply with the terms of a judicial consent decree are properly handled 
pursuant to the CD’s force majeure provisions. We are enclosing a copy of that Policy.

Metro’s notice asserts a force majeure event based on the current COVID19 public health emergency. 
The EPA and DOJ have consulted with TDEC in preparing this response. This response is intended to 
cover the facilities that are subject to the above-referenced CD and directs Metro to Section XI of the 
CD. Section XI, Paragraph A of the CD requires Metro to “exercise "best efforts to fulfill the obligation" 
which “includes using best efforts to anticipate any potential Force Majeure event and best efforts to 
address the effects of any potential Force Majeure event (1) as it is occurring and (2) following the 
potential Force Majeure event, such that delay is minimized to the greatest extent possible.”

Metro’s April 1, 2020 letter asserts a potential force majeure event based on the current COVID-19
public health emergency’s impacts that have “forced Metro Water Services (“MWS”) to delay bidding 
on the Central Headworks Project for a minimum of five weeks,” which will impact “the single largest 
project under the Consent Decree and a key element under the [Long-Term Control Plan].” Metro also 
asserts anticipated force majeure events, claiming extensions to compliance deadlines in the CD “may 
be necessary” and that “it is difficult to determine where and the extent to which extensions may be 
necessary.” 



In effect, Metro asserts in its letter that because COVID-19 and its effects are unpredictable and outside 
its control, Metro cannot currently address the additional items required under Section XI, Paragraph D, 
including the anticipated duration of the delay and steps that could be taken to minimize the delay.
However, the force majeure Section of the CD requires that the notice must at a minimum: identify the 
obligations for which Metro believes performance will be delayed; the anticipated length of the delay; 
the precise cause or causes of the delay; the measures taken or to be taken by Metro to prevent or 
minimize the delay; and the timetable by which those measure will be implemented. Because of the 
uncertainty surrounding the COVID-19 public health emergency, we understand that Metro may not 
have complete information at this time, but it should provide additional information in accordance with 
Section XI as more information becomes available.

Because additional information is needed to identify specific CD compliance requirements in need of 
deadline extension, TDEC and the EPA must defer judgment on Metro’s force majeure claim at this 
time. TDEC’s and the EPA’s decision to defer judgment should not be construed as acceptance of any 
potential noncompliance covered by the CD. For a force majeure claim to be ripe for decision, Metro
should, in accordance with Section XI, Paragraph D of the CD, describe in detail “the obligations for 
which Metro believes performance will be delayed; the anticipated length of the delay; the precise cause
or causes of the delay; the measures taken or to be taken to prevent or minimize the delay; and the 
timetable by which those measures will be implemented.” 

In addition to compliance with the express provisions of the CD, Metro is encouraged to maintain an 
open and continuing dialogue with TDEC, DOJ, and the EPA regarding the potential for a claim under 
Section XI of the CD. This will serve to protect human health and the environment, minimize potential 
misunderstandings, and facilitate timely and appropriate decision-making as this situation unfolds. 
Should you have any questions regarding the above or any aspect of this matter, please do not hesitate to 
contact Dennis Sayre of EPA at sayre.dennis@epa.gov or 404-562-9756.

Sincerely,

Carol L. Kemker 
Director
Enforcement and Compliance Assurance Division
U.S. Environmental Protection Agency

Enclosure (1)

cc (via email):

Thomas G. Cross, Nashville Metro Water Services
Ron Taylor, Nashville Metro Water Services
Tom.Cross, Nashville Metro Water Services
Ron.Taylor, Nashville Metro Water Services
Jennifer.Dodd, Tennessee Department of Energy and Conservation
Bill Weinischke, U.S. Department of Justice 

CAROL 
KEMKER

Digitally signed by 
CAROL KEMKER 
Date: 2020.06.24 
09:26:59 -04'00'





From: O"Lone, Dan
To: Lucas, Annette
Cc: Bragan, Mary Jo; Thomas, Chris; Hesterlee, Craig; Mitchell, Mike; Dromgoole, Ahmad; Robertson, Mark
Subject: RE: Q re the Construction General Permit
Date: Friday, May 1, 2020 3:33:51 PM
Attachments: oecamemooncovid19implications Bodine.pdf

Annette,
 
In response to your request regarding construction sites going inactive and per the attached
COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program policy
signed on 3/26/2020 by Susan Bodine, Assistant Administrator for EPA’s Office of
Enforcement and Compliance Assurance, our expectation is that permittees continue to
comply with their permit. However, At the EPA, we are cognizant of potential worker
shortages due to the COVID-19 pandemic, as well as the travel and social distancing
restrictions imposed by both governments and corporations, and as recommended by the
Centers for Disease Control and Prevention, to limit the spread of COVID-19.
 
To reiterate what Mike Mitchell provided earlier, sites should be stabilized to minimize the
potential for erosion and sedimentation.  Second, there must be assurances that BMPs are
operating properly and repaired when they are compromised. With qualifying conditions
(temporary stabilization measures), it may be possible to reduce the necessity to inspect
weekly (if no measurable storm event occurs). Third we have to assume that these sites are in
a temporary status. This does not alleviate the permittee from implementing corrective
measures to prevent or eliminate discharges from the site, however, should compliance not be
reasonably practicable, please make sure permittees take the following actions:
 



 
I hope this clarifies EPA expectations for environmental compliance during the pandemic.
Please call me or email me if you have additional questions.
 
I hope that you and all those close to you are safe.
 
Regards,
Dan
*************************************
Daniel J. O’Lone, Chief
Surface Water and Groundwater Section
WEB/ECAD, Region 4
404.562.9434, (c) 404.783.8342
olone.dan@epa.gov
*************************************
"The single biggest problem in communication is the illusion that it has taken place."
George Bernard Shaw
 
From: Bragan, Mary Jo <Bragan.Maryjo@epa.gov> 
Sent: Thursday, April 30, 2020 8:54 AM
To: O'Lone, Dan <Olone.Dan@epa.gov>
Subject: FW: Q re the Construction General Permit
 
 
 

From: Thomas, Chris <Thomas.Chris@epa.gov> 
Sent: Friday, April 24, 2020 10:47 AM
To: Bragan, Mary Jo <Bragan.Maryjo@epa.gov>; O'Lone, Dan <Olone.Dan@epa.gov>; Castillo, Jairo
<Castillo.Jairo@epa.gov>
Cc: Hesterlee, Craig <Hesterlee.Craig@epa.gov>; Mitchell, Mike <Mitchell.Michael@epa.gov>;
Allenbach, Becky <Allenbach.Becky@epa.gov>; Gettle, Jeaneanne <Gettle.Jeaneanne@epa.gov>
Subject: FW: Q re the Construction General Permit
 
MaryJo, Dan, & Jairo
 
Note the communication below between Mike and the permitting folks in NC.  They are indicating
that some of the construction sites in NC are going “inactive”, although the permit doesn’t recognize
an “inactive” status.  NC is raising questions about how to handle the site inspections and reporting
for these “inactive” sites.  This is really an enforcement issue so I’m handing it off to you.
 
Please keep us in the loop on how ECAD deals with this so we’ll have situational awareness.  If you
need any perspective from us on the permit language or intent of the permit conditions, please let
us know. Thanks!
 
Chris
 



From: Hesterlee, Craig <Hesterlee.Craig@epa.gov> 
Sent: Friday, April 24, 2020 10:24 AM
To: Thomas, Chris <Thomas.Chris@epa.gov>
Cc: Mitchell, Mike <Mitchell.Michael@epa.gov>
Subject: FW: Q re the Construction General Permit
 
Chris- can you coordinate this compliance (request for monitoring relief from CGP) question with
ECAD? I am not sure how DD wants to send these over. Please have ECAD staff reach out to Mike
and coordinate their response with NPDES permitting.
 
Craig Hesterlee, Chief
NPDES Permitting Section
EPA Region 4 Water Division
404.562.9749
 
 
 

From: Mitchell, Mike <Mitchell.Michael@epa.gov> 
Sent: Friday, April 24, 2020 10:03 AM
To: Hesterlee, Craig <Hesterlee.Craig@epa.gov>
Subject: FW: Q re the Construction General Permit
 
Craig:
This is the email from NCDENR regarding construction sites shutdown due to COVID-19
 

From: Lucas, Annette <annette.lucas@ncdenr.gov> 
Sent: Wednesday, April 22, 2020 2:16 PM
To: Mitchell, Mike <Mitchell.Michael@epa.gov>
Subject: Q re the Construction General Permit
 
Mike - 
 
So you asked me about this a while back, but now we are starting to have some construction
sites go inactive.  Our NC CGP doesn't provide for an "inactive" status.  What are EPA's
expectations for monitoring requirements for inactive construction sites that have provided
temporary stabilization?  Even if our CGP doesn't provide for an inactive status for monitoring
relief, would it be possible for us to allow less frequent inspections, perhaps just after
significant storm events or bi-weekly for example?  
 
Please let me know your thoughts.
 
Sincerely,
Annette



 
 
 
 

April 9, 2020 
 
Amy Swanson 
Section Chief 
Regulatory Enforcement 
Office of Regional Counsel 
USEPA Region 8 
303.312.6906 
swanson.amy@epa.gov 
 
Adam Spang 
Director 
Northern Cheyenne Utility Commission 
adamspang.ncuc@gmail.com  
 
 

Sent by email only 

 
Ms. Swanson,  
 
This letter responds to a letter sent by Director Suzanne Bohan on March 26, 2020 to the Northern 
Cheyenne Tribe.  I am responding because the Northern Cheyenne Utilities Commission (NCUC) 
is the entity responsible for management of drinking water and wastewater on the Northern 
Cheyenne Reservation.  
 
Ms. Bohan’s letter raises two concerns:  1) Cleaning of the west well in Busby, and 2) 
Development of a plan to restore an “iron curtain” to treat iron and manganese.   
 
At the outset, I note that while we are prioritizing addressing the concerns raised, our 
understanding is that the current water supply does not present health or safety risks to water users.  
With respect to the west well, an independent contractor recently cleaned the well.  NCUC has 
attached to this letter reimbursement paperwork submitted to the Indian Health Service.  The 
invoice for cleaning the west well is dated December 4, 2019, indicating that the well was cleaned 
in late 2019.   
 
With respect to the plan to restore the iron curtain, I have been in ongoing discussions with James 
Courtney from the Indian Health Service regarding the best way to maintain water quality in 
Busby.  There is concern that restoring the iron curtain system is not the best solution and would 
not address other longstanding issues concerning water taste.  We are therefore evaluating 



 
 

Amy Swanson 
April 9, 2020 
Page 2 of 3 
 

identifying a replacement well, which would either be an existing but unused well at the Bureau 
of Indian Education school in Busby or a new well to the east of the current wells.  It appears that 
the water in both these locations naturally has lower levels of iron, manganese, and other minerals 
that affect water taste.   
 
The timeline for the plan going forward is as follows:  
 

1) By April 10, 2020, in consultation with NCUC, IHS will take water samples at the current 
well at the school in Busby and submit those samples to a laboratory for a full suite of 
testing.  
 

2) By April 30, 2020, in consultation with NCUC, IHS will attempt to evaluate the Busby 
school well supply to determine if it is sufficient to meet demand in Busby.  It is possible 
that this evaluation requires assistance of a well driller, in which case it would take more 
time to get funding and a contract in place.   
 

3) Based on these evaluations, by April 30, 2020, IHS anticipates making an initial evaluation 
of whether the school well can be connected to the existing water system and replace the 
existing wells.  The ultimate recommendation will likely necessitate a preliminary 
engineering report (PER). The IHS is currently working to commit funds to complete a 
PER by an independent engineering consulting firm.   
 

4) If the school well cannot be used, IHS will determine if it is possible to allocate funds to 
evaluate a well site to the east of the current well.  If funding is available, NCUC will 
conduct procurement in coordination with IHS to hire a contractor to drill and evaluate a 
test well.   
 

We are doing our best to quickly resolve EPA’s concerns, and plan to follow the deadlines set 
forth above.  However, the ongoing pandemic may cause delays outside of our control.  We will 
continue to keep you regularly updated.  I suggest that it would be helpful for you, James Courtney 
at IHS, NCUC’s attorney, and me to hold a conference call to discuss these matters at your 
convenience.   

Finally, we note that a separate letter issued from your office concerns the need to hire a certified 
operator.  NCUC is currently undertaking efforts to identify or train a certified operator and raise 
funds to hire such a person.  These efforts are complicated by the pending negotiations of a consent 
decree relating to operation of Lame Deer lagoon and NCUC, NCUC’s limited funding, and the 
relatively limited number of available certified operators in rural southeastern Montana.   

While difficulties identifying a certified operator preceded the COVID-19 pandemic, the pandemic 
causes further unanticipated challenges.  The Tribe has declared a state of emergency and issued 
a shelter in place order.  The pandemic limits our ability to convene NCUC staff, hold public 
meetings relating to rate studies, and is anticipated to reduce revenue as Tribal members shelter in 
place and face increased unemployment.  We therefore respectfully request your discretion and 
flexibility, in accordance with EPA’s March 26, 2020 policy titled “COVID-19 Implications for 



 
 

Amy Swanson 
April 9, 2020 
Page 3 of 3 
 

EPA’s Enforcement and Compliance Assurance Program.”  We would be happy to update you on 
a call or in a separate communication.   

 

Sincerely,  

/s Adam Spang 

Adam Spang, Director 
NCUC 
 

Encl. 
cc: 
Rynalea Peña, President, Northern Cheyenne Tribe 
William Walksalong, Tribal Administrator, Northern Cheyenne Tribe 
Suzanne Bohan, Director, Enforcement and Compliance Assurance Division, USEPA 
James Courtney, Senior Engineer, Indian Health Service 
Wyatt Golding and Brian Chestnut, Attorneys, Northern Cheyenne Tribe 
 

 
 
 
 
 
 
 
 
  



























































































































































































































































From: Magolske, Peter
To: Marshalonis, Dino
Cc: Sullivan, Jennifer; Schanilec, Kevin; Davies, Lynne
Subject: COVID DEVIATION REQUEST: Nu-West Industries
Date: Wednesday, April 15, 2020 9:22:01 PM
Attachments: 2020 0415 Nu West Force Majeure Notification COVID-19 Signed.pdf

image001.jpg

Dino,
 
Per your April 6 email, you requested that any requests for changes or
modifications to enforcement actions due to coronavirus are to be forwarded
to you.  You indicated that we need not respond or take any action regarding
any request other than to forward the content for tracking.  The attached
request is a bit different.
 
Nu-West Industries has carried out a site investigation pursuant to an EPA
Administrative Order on Consent issued under section 3013 of RCRA.  The
company is carrying out quarterly groundwater monitoring.  Under terms of
the Consent Order (paragraphs 115-117), the Respondent has the option to
declare a Force Majeure event.  The attached letter provides such notification
to EPA. 
 
Respondent has been conducting quarterly groundwater monitoring at the
facility since at least 2014 and is requesting to forego groundwater monitoring
for the second quarter of 2020.  The majority of the groundwater monitoring
wells were installed over the 2011 – 2014 time period.  EPA therefore has a
data-set that spans at least a six-year period for the majority of monitoring
wells onsite.
 
This groundwater monitoring per the Consent Order should not be confused
with National Discharge Elimination System monitoring that many regulated
entities conduct in order to monitor effluent into water bodies.  Nu-West
Industries has no such NPDES discharge activity at this facility.
 
I have been the Project Manager of this RCRA 3013 Investigation since late
2009.  So I am quite familiar with the site characterization data and
groundwater monitoring activity that has been conducted since 2010 and am



also familiar with the historical site data going back some decades.  I have been
onsite on 10 or so different occasions to inspect and oversee work.
 
Section XI of the RCRA Consent Order establishes a “Project Coordinator”, and I
was officially assigned that role in late 2009.  Paragraph 86 of the Consent
Order requires that all communications to the Respondent be directed through
or include the Project Coordinator.  Paragraph 129 of the RCRA Consent Order
requires that modifications in the studies, techniques, procedures, designs,
work plans, or schedules utilized in carrying out this Consent Order may be
made by written agreement of the Project Coordinators (EPA and the
Respondent each have one).
 
Given my knowledge of the site, my familiarity of the monitoring data that has
been collected to date, and understanding of the current pandemic health
crisis, I agree with the Force Majeure request.  Foregoing one quarter of
monitoring data will not adversely impact EPA’s understanding and knowledge
of the site characterization.  Our existing data-set is quite well established.
 
Under terms of the RCRA Consent Order, I am authorized to make
modifications to work schedule changes.  The Force Majeure request would fall
under that rubric.  I would like to respond a timely response to Nu-West
Industries within the next day or two.  I am happy to discuss with you, Jen,
Morgan or anyone else in ECAD this request.  I just don’t want it to languish
without a response back to the Respondent for very long.
 
Thanks,
-Peter

 
 
 

From: O'Flaherty, Rita <rkim@hunton.com> 
Sent: Wednesday, April 15, 2020 3:31 PM
To: Magolske, Peter <Magolske.Peter@epa.gov>
Cc: 'Natalie.Creed@deq.idaho.gov' <Natalie.Creed@deq.idaho.gov>; 'Jeff Grussing'
<Jeff.Grussing@nutrien.com>; 'timothy.vedder@itafos.com' <timothy.vedder@itafos.com>; 'Carlyle
Miller' <Carlyle.Miller@itafos.com>; Burton, Scott <SBurton@hunton.com>; Carlstedt, Timothy J.





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 Sixth Avenue, Suite 155
Seattle, WA 98101-3188

 

ENFORCEMENT & 
COMPLIANCE ASSURANCE 

DIVISION 

April 16, 2020 

Reply to:  20-C04
 
Sent via Email 
 
Jeff Grussing 
Director, Environment and Special Projects 
Nutrien Ltd. 
5296 Harvest Lake Drive, 4th Floor 
Loveland, Colorado 80538 

Re: Force Majeure Notification due to COVID-19, dated April 15, 2020
Administrative Order on Consent for Nu-West Industries, Inc.
Idaho Facility, Docket No. RCRA-10-2009-0186

 
Dear Mr. Grussing: 
 
This letter responds to your notice of a force majeure as described in the April 15, 2020 letter.  
EPA agrees with the reasons provided in your notice and the proposed course of action, which 
will impact the ability to conduct groundwater sampling in the 2nd quarter 2020 at the Itafos 
Conda Phosphate Operations site in Soda Springs, Idaho.

I normally send a response letter by U.S. Postal Service in order to document official Agency 
response, as is required by the Administrative Order on Consent.  However due to the 
pandemic, our office building is presently closed and I do not have access to certain resources.  
This letter is being sent alternatively via email only due to the unique circumstances. 

Thank you for your attention to this important matter. 

Sincerely, 

Land Enforcement Section 

cc: Carl Miller, Itafos Conda LLC 
Natalie Creed, Idaho Department of Environmental Quality 
P. Scott Burton, Esq., Hunton Andrews Kurth LLP 

PETER MAGOLSKE Digitally signed by PETER MAGOLSKE 
Date: 2020.04.16 14:27:37 -07'00'



From: Schulze, Chad
To: Marshalonis, Dino
Subject: RE: COVID DEVIATION REQUEST: Oregon Department of Agriculture”
Date: Thursday, May 14, 2020 2:04:16 PM

Hi Dino!
 
Sorry for the delay.  Looks like we gave our “approval” of their remote inspection approach via
conference call.  I do not have any email approval.  Is there something else I can provide?
 
Thanks.
 
Sincerely,
Chad
 
Chad Schulze
Pesticide Enforcement Coordinator
Deputy Unit Diving Officer
Air & Toxics Enforcement Section
Enforcement & Compliance Assurance Division (ECAD)
EPA Region 10 (20-C04)

1200 6th Ave, Suite 155
Seattle, WA 98101
206-553-0505 (ph)
206-771-3058 (cell)
schulze.chad@epa.gov 
https://www.epa.gov/pesticide-contacts/region-10-pesticide-program-and-contacts 

EPA DIVE UNIT:
https://www.epa.gov/scientific-diving or https://www.epa.gov/diving
 
Like us on Facebook!  http://www.facebook.com/EPADivers
 

From: Marshalonis, Dino <Marshalonis.Dino@epa.gov> 
Sent: Wednesday, May 13, 2020 4:42 PM
To: Schulze, Chad <Schulze.Chad@epa.gov>
Subject: RE: COVID DEVIATION REQUEST: Oregon Department of Agriculture”
 
Chad,
 
Can you forward the email you sent to ODA saying we approve their approach?  I need it for FOIA
purposes.
 
Thank you.
 
 



Dino Marshalonis, Ph.D. | Enforcement Coordinator
Enforcement & Compliance Assurance Division
U.S. Environmental Protection Agency | Region 10
206.553.1519

 

From: Schulze, Chad <Schulze.Chad@epa.gov> 
Sent: Monday, April 06, 2020 5:49 PM
To: Marshalonis, Dino <Marshalonis.Dino@epa.gov>
Cc: McClintock, Katie <McClintock.Katie@epa.gov>
Subject: COVID DEVIATION REQUEST: Oregon Department of Agriculture”
 
Here is ODA’s requests that I mentioned. 
 
The FIFRA enforcement team discussed this and agreed to work with ODA to ensure all aspects of an
inspection are meet.  To date though, ODA has not conducted a remote PEI ... they are waiting to
see if the stay at homes orders will be lifted in time to conduct in person inspections in May and
June.
 
Let me know if you have questions.
 
Sincerely,
Chad
 
Chad Schulze
Pesticide Enforcement Coordinator
Deputy Unit Diving Officer
Air & Toxics Enforcement Section
Enforcement & Compliance Assurance Division (ECAD)
EPA Region 10 (20-C04)

1200 6th Ave, Suite 155
Seattle, WA 98101
206-553-0505 (ph)
206-771-3058 (cell)
schulze.chad@epa.gov 
https://www.epa.gov/pesticide-contacts/region-10-pesticide-program-and-contacts 

EPA DIVE UNIT:
https://www.epa.gov/scientific-diving or https://www.epa.gov/diving
 
Like us on Facebook!  http://www.facebook.com/EPADivers
 

From: Schulze, Chad 
Sent: Friday, March 20, 2020 8:50 AM
To: Terada, Derrick <Terada.Derrick@epa.gov>; Hurwit, Nicholas <hurwit.nicholas@epa.gov>;



Landry, Andrew <landry.andrew@epa.gov>; McClintock, Katie <McClintock.Katie@epa.gov>
Subject: FW: PEIs in Corona land
 
Good morning,
 
I wanted to discuss Mike Odenthal’s idea below of possibly conducting as much of a PEI as one could
remotely.  I think this is a great way to maintain our inspection numbers and our presence “in the
field” while avoiding face to face contact.  We would only use this approach during the corona virus
epidemic.  For background Katie, the states collectively conduct around 15 PEI’s per FY under federal
credentials as part of their obligations under their Cooperative Agreements.  Typically, most states
conduct their EPA PEIs between March and the end of June when their FY ends. 
 
We may be able to use this approach for our own inspections since much of what we do involves
following the paper trail. Let me know your initial thoughts via email (like do you think it’s even
possible) and if we need, I can set up a Skype call next week.
 
Thanks all .. Have a great weekend ... I’ll be signing off today at 10:30am.
 
Sincerely,
Chad
 
Chad Schulze
Pesticide Enforcement Coordinator
Deputy Unit Diving Officer
Air & Toxics Enforcement Section
Enforcement & Compliance Assurance Division (ECAD)
EPA Region 10 (20-C04)

1200 6th Ave, Suite 155
Seattle, WA 98101
206-553-0505 (ph)
206-771-3058 (cell)
schulze.chad@epa.gov 
https://www.epa.gov/pesticide-contacts/region-10-pesticide-program-and-contacts 

EPA DIVE UNIT:
https://www.epa.gov/scientific-diving or https://www.epa.gov/diving
 
Like us on Facebook!  http://www.facebook.com/EPADivers
 

From: MIchael L. Odenthal <modenthal@oda.state.or.us> 
Sent: Thursday, March 19, 2020 11:27 AM
To: Schulze, Chad <Schulze.Chad@epa.gov>
Subject: PEIs
 
Chad,



With the current situation and limiting face to face inspections, have you given any thought to
alternative means of conducting a normal PEI?
I’m wondering if we could establish a method to do a records inspection via internet
communication.  It would require some approvals to say mail (either ground or electronic)
the Notice of Inspection to the target prior to the meeting and then conducting the opening
interview via Skype type program then have the records sent to us.
We would send the Receipt for Samples once we get the records.  Biggest problem would be no
photos or tour of the facility.
Any thoughts?  I’m just trying to think outside the box so some of these inspections could be
conducted while we aren’t supposed to go anywhere.
Mike
 
Michael L Odenthal
Lead Pesticide Investigator
Oregon Dept. of Agriculture Pesticides Program
635 Capitol St NE
Salem, OR 97301
503-986-4655
modenthal@oda.state.or.us
 
 
 
 





From: Futerman, Andrew
To: Marshalonis, Dino
Subject: FW: Request for payment plan
Date: Wednesday, May 13, 2020 2:44:29 PM

 
 
Thank you,
 
Andrew Futerman
 
Attorney Advisor
U.S. Environmental Protection Agency - Region 10
Office of Regional Counsel; Air, Toxics, & Information Law Branch
1200 Sixth Avenue, Suite 155, M/S 11-C07, Seattle, WA 98101
206.553.6709
Futerman.Andrew@epa.gov
(he/him)
 
 

From: Tim Gellerson <tgellerson@pacprop.com> 
Sent: Thursday, April 16, 2020 1:43 PM
To: Futerman, Andrew <Futerman.Andrew@epa.gov>; James Brittain <jbrittain@pacprop.com>
Subject: RE: Request for payment plan
 
Andrew,
                I would be signing on behalf of PPI.
 
Best Regards,
Tim Gellerson
 

From: Futerman, Andrew <Futerman.Andrew@epa.gov> 
Sent: Thursday, April 16, 2020 1:11 PM
To: James Brittain <jbrittain@pacprop.com>; Tim Gellerson <tgellerson@pacprop.com>
Subject: RE: Request for payment plan
 
Thank you James.
 
To be clear, the first payment is due 30 days after the Consent Agreement and Final Order is signed
by the Regional Judicial Officer. So I am working on getting the Consent Agreement and Final Order
approved by my management. Once approved, I will send it off the Tim for Pacific Propeller’s
signature. Once signed by Pacific Propeller, EPA will sign it and file it with the Regional Judicial
Officer for his review and signature. It is upon the RJO’s signature that the order becomes final and
the payment due within 30 days.
 



To that end, Tim, do you know who will be signing the agreement on behalf of Pacific Propeller?
 
Thank you,
 
Andrew Futerman
 
Attorney Advisor
U.S. Environmental Protection Agency - Region 10
Office of Regional Counsel; Air, Toxics, & Information Law Branch
1200 Sixth Avenue, Suite 155, M/S 11-C07, Seattle, WA 98101
206.553.6709
Futerman.Andrew@epa.gov
(he/him)
 
 

From: James Brittain <jbrittain@pacprop.com> 
Sent: Thursday, April 16, 2020 12:54 PM
To: Futerman, Andrew <Futerman.Andrew@epa.gov>; Tim Gellerson <tgellerson@pacprop.com>
Subject: Request for payment plan
 

Hi Andrew,
Please find PPI’s request for a payment plan on the agreed
settlement.  We understand the first payment is due within 30 days
of mutual acceptance.
James Brittain - Financial Controller

(253.943.2154 Direct Line | (253.872.7767 ext 264 Main Line | (  |
7253.872.7221 Fax
*jbrittain@pacprop.com | +P.O. Box 1187, 5802 S. 228th St., Kent, WA 98032-1810
This communication, along with any attachments, may contain export controlled, proprietary,
sensitive, or legally privileged information. Any unauthorized disclosure, dissemination,
distribution, use, copying, export or re-export of this message is strictly prohibited and may be a
violation of law. If you have received this in error, promptly notify the sender and delete this
message.
 
 

 

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.
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July 22, 2020 
 
Linda G. Hester 
Senior Counsel 
Phillips 66 Company 
2331 CityWest Boulevard 
Houston, Texas 77042 
 
Sent via email: Linda.G.Hester@p66.com 
 
Re:  Phillips 66 Company WRB Border Refinery COVID-19 Related Force Majeure 
Notification Pursuant to Civil Action 2:08-cv-00077-J United States of America v. 
ConocoPhillips Company, DOJ No. 90-5-1-1-08325 
 
Dear Ms. Hester: 
 
 The United States is in receipt of Phillips 66 Company’s (“Phillips 66”) March 13, 2020, 
notification under Paragraph 53 of the Consent Decree in Civil Action No. 2:08-cv-00077-J (the 
“CD”) of a potential force majeure event that may cause a delay or impediment to performance 
in complying with certain provisions of the CD. We apologize for the delay in issuance of our 
response acknowledging receipt of your notification, and my staff and I commit to more timely 
responses in the future. As you may be aware, on March 26, 2020, the U.S. Environmental 
Protection Agency (“EPA”) issued a temporary Policy: “COVID-19 Implications for EPA’s 
Enforcement and Compliance Assurance Program” (“Policy”) that addresses EPA enforcement 
of environmental legal obligations during this time. As provided in Section I.C of the Policy, 
claims of an inability to comply with the terms of a judicial consent decree are properly handled 
pursuant to the consent decree’s force majeure provisions. We are enclosing a copy of that 
Policy. 
 

Phillips 66’s notice describes a potential force majeure based on the current COVID19 
public health emergency. EPA has consulted the U.S. Department of Justice (“DOJ”), and this 
response is made on behalf of the United States. This response is intended to cover the facilities 
that are the subject of the above-referenced CD and directs Phillips 66 to Paragraphs 52 through 
55 of the CD. Among other things, Phillips 66 should note that Paragraph 53 of the CD states: 
 

Defendant shall provide notice to EPA orally or by electronic or facsimile 
transmission as soon as possible, but not later than 72 hours after the time the 
Defendant first knew of, or by the exercise of due diligence, should have known 
of, a claimed force majeure event.  Defendant shall also provide written notice to 
the United States as provided in Section XIV of this Consent Decree (“Notices”), 
within seven days of the time the City first knew of, or by the exercise of due 
diligence, should have known of, the event.  The notice shall state the anticipated 
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May 20, 2020 
 
 

Supplement to Force Majeure COVID-19 Compliance Situation Report of April 15, 2020 
Request for Due Date Extension – Biannual Progress Report No. 9 

 
United States of America v. Puerto Rico Aqueduct and Sewer Authority 

Consent Decree - Case 3:15-cv-02283 
 
As part of our April 23, 2020 Conference Call, the letters of the Puerto Rico Aqueduct and Sewer 
Authority (PRASA) sent on March 16, 2020 and April 14, 2020 concerning the COVID-19 pandemic 
were discussed.  The first invoking force majeure protection under Section XXVII (Force Majeure), 
Paragraph 107, of the Consent Decree and the latter, a Force Majeure COVID-19 Compliance 
Situation Report requesting a due date extension of Bi-annual Progress Report No. 9 up to 
November 1, 2020 to submit jointly with upcoming Biannual Progress Report No. 10 due on that 
same date.  
 
At the outset of the discussions, COVID-19 pandemic was recognized as a force majeure event and 
the conversation turned towards the length of time of the extension sought.  As agreed, the 
following provides more specificity and additional information as to why the extension requested is 
reasonable given the successional impacts of COVID-19. 

 
General Effects of COVID-19 FM Event 
As explained in our April 14, 2020 letter, as March 12, 2020 the Governor of Puerto Rico, on 
declared a state of emergency throughout the island as a result of the COVID-19 global 
pandemic. An Executive Order and amendments thereto were issued with the objective to 
minimize the chances of direct and indirect transmission of the virus from one person to 
another and avoid a rapid spread of the virus in Puerto Rico. Mindful of the need to protect the 
safety and health of the public, curfew, social isolation and distancing, stay-home order, vehicle 
movement limitations, and quarantine, among other measures were mandated under penalty 
of law.  In addition, the Governor ordered closure of governmental operations, except those 
related to essential services, and businesses and commercial enterprises, with certain 
exceptions.  All such measures to stay in effect up to May 3, 2020. 
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Supplemental reasons why extension requested is attributable to COVID-19 implications and 
the deferral up to November 1, 202o is reasonable 
PRASA’s first response to address the COVID-19 situation and declaration of emergency was to 
activate its Emergency Response Plan (ERP) to protect the public, personnel and property.  The 
primary objectives were to assure the continuance of water and sewer services.  Also, 
contemplated, among other things, were personnel assignments based on classifications of 
Essential and Non-Essential Employees and the categories thereof for operational tasks, 
including establishment of shifts. Employees who should continue to work were determined 
and appropriate Personal Protective Equipment (PPE) were evaluated based on position and 
assignment. Work shifts were also established to minimize agglomeration and maintain 
physical distancing.  Employees were and continue to be visited on a floor-by-floor basis, 
brigade by brigade, plant by plant to give guidance on COVID-19 and re-train on the proper use 
and maintenance of PPE. 
 
The Governor’s orders directly affected the availability and assistance of PRASA personnel.  
Thus from the outset, meetings were held with the concerning unions regarding continued 
operations of installations, assignment and re-assignment of union personnel to assure 
availability of licensed operators for the supply of continuous safe, clean and reliable water and 
sewer services with the goal to keep water flowing.  Assurances were given as to the supplies 
available and measures taken to safeguard the security and health of the operators and other 
operational personnel to avoid propagation of the virus amongst the workers. Personnel 
holding supervisory positions were tasked to support operation efforts at various installations 
since operators now hold longer shifts without onsite support.  Operator and supervisory 
duties have been skewed towards maintaining operations of facilities and essential compliance 
reporting thereof.  Non-operational administrative duties, such as gathering, compiling, 
analyzing and submitting data and information for the Bi-annual Progress Report No. 9 were 
limited and impaired; thus, have fallen behind.  Much of the information required are in paper 
format filed at the facilities and require copying and scanning to transmit electronically.  In 
addition, the relay of data and information gathered to administrative personnel responsible 
for compiling and organizing information for the progress reports, most of which are under 
stay-home orders, too hinders efforts to timely produce Bi-annual Progress Report No. 9. 
 
To put in perspective our request, the magnitude of the information to be gathered and 
produced periodically, despite the formats created for electronic delivery to reduce paper and 
simplify information, is abundant and involves 51 wastewater treatment plants and associated 
sewer systems, 113 water treatment plants and their sludge treatment systems, and 718 pump 
stations, including appurtenances thereof.  Also, as part of the process, quality control and 
assurance review are performed of the gathered data and information that require at times 
site visits by the person delivering the information for inclusion in progress reports under 
certification that the data or information provided to the best of their knowledge is true and 
correct. 



Supplemental Force Majeure – COVID-19 Compliance Situation Report of April 15, 2020  
Request for Due Date Extension – Biannual Progress Report No. 9 
Consent Decree - Case 3:15-cv-02283 
    

 

Page 3 of 3  
 

For the reasons afore mentioned and since data and information gathering, analyzing, and 
compiling for Bi-annual Progress Report No. 10 for the period of March 1 to August 31, 2020 will 
run at the same time the extension requested for Progress Report No. 9, albeit even for part of 
the time if not granted the full extension requested, when considering the workforce issues 
confronted, the magnitude of information to be gathered, organized, analyzed, and compiled, 
plus the uncertainties that surround the COVID-19 implications, a joint delivery of Bi-annual 
Progress Reports 9 and 10 by November 1, 2020 is reasonable and logical.  Moreover, under the 
existing circumstances and uncertainties associated with the COVID-19 pandemic, the 
extension request maximizes resources and is a more efficient and logistical way of handling 
the data and information for both reports.  Therefore, PRASA reaffirms its request to submit 
jointly Bi-annual Progress Reports 9 and 10 by November 1, 20201. 
 
Thank you for your consideration of this matter. 

 
1 For the Hurricane María force majeure event invoked, a similar extension of time under alike workforce circumstances 
and reasoning was allowed for the joint delivery of Bi-Annual Progress Reports 4 and 5. 
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        June 20, 2020 
 
 
BY ELECTRONIC MAIL TO  
DORIEL.PAGAN@ACUEDUCTOSPR.COM 
 
 
Eng. Doriel Pagán  
Executive President 
Puerto Rico Aqueduct and Sewer Authority (PRASA) 
P.O. Box 7066 
San Juan, PR  00916-7066 
 
Re: U.S. EPA vs PRASA 

Civil Consent Decree, Civil Action Number 3:15-CV-02283 
 COVID-19 Force Majeure Request Determination  
 
Dear Eng. Pagán: 
 
The United States Environmental Protection Agency (“EPA”) is in receipt of the Puerto Rico Aqueduct 
and Sewer Authority’s (“PRASA”) force majeure notice, dated March 16, 2020, made pursuant to Section 
XXVII (Force Majeure) of the above-referenced Consent Decree (“CD”). PRASA indicated that the 
curfew ordered by the Governor of Puerto Rico on March 15, 2020 amid the threat of the COVID-19 
global pandemic to the public health of the citizens of Puerto Rico could potentially cause a delay or 
impediment to compliance with certain provisions of the CD. Shortly thereafter, in a letter dated April 15, 
2020, and supplemented on May 20, 2020 by additional information, PRASA specifically requested a due 
date extension for the submittal of the Bi-annual Progress Report No. 9 from May 1, 2020 until November 
1, 2020. PRASA also requested via an email dated June 5, 2020, a due date extension for the submittal of 
the annual consolidated progress report for the S2OMP, NMC, and CMMR from May 31, 2020 until 
November 1, 2020.  
 
Pursuant to Section XXVII, paragraph 107 of the CD, the COVID-19 pandemic is an event that qualifies 
as a force majeure event.  In addition, PRASA has adequately explained why the COVID-19 pandemic 
justifies the delays requested in the submission of the aforementioned reports. Accordingly, EPA is hereby 
approving PRASA’s request to submit all aforementioned reports by November 1, 2020. Pursuant to 
paragraph 110 of the CD, this deferment is not intended, and is not to be construed, to alter or revise the 
schedule for the performance and/or completion of any other CD obligation.  
 
  



Moreover, circumstances not considered as force majeure, as defined by Section XXVII, paragraph 107 
of the CD, that have prevented, or will prevent, PRASA from performing its obligations under the CD 
(e.g. financial inability), must immediately be discussed with the U.S. Department of Justice and EPA.  
 
If you have any questions concerning the above, please contact Mr. Jaime Geliga of my staff at (787) 977-
5840, or via electronic mail at geliga.jaime@epa.gov. 
 

Sincerely, 
 
 
 
 

Carmen R. Guerrero Pérez 
Director 
Caribbean Environmental Protection Division 

 
 
 
cc: Donald G. Frankel, Esq, DOJ (via email) 

 
  
  
 



From: Cobb, David
To: Piantanida, David
Cc: Patefield, Scott
Subject: RE: COVID-19 National Tracking Spreadsheet: Please respond by June 2nd
Date: Thursday, May 28, 2020 4:09:28 PM

Hi David,
The incoming email for ReBatyh is below.  I’ll work with ORC to get you the Harmon and Son’s email. 
-david
From: Dennis Stricker <dennis@nocobathremodel1.com> 
Sent: Friday, April 24, 2020 1:51 PM
To: Labrie, Laurence <Labrie.Laurence@epa.gov>
Subject: Request Letter
 
MR. Labrie:
 
I need an extra 10 business days to complete the reports you requested.  I am working
from home due to COVID-19 virus and do NOT have immediate access to our customer
files which contain the information you need.  I believe I can complete the forms in that
period of time.
 
Thank you,
 
--
Dennis D Stricker, CBM, PA, MA, RTRP
Office Manager
Rebath of Northern Colorado, LLC
1017 N 1st Street
Berthoud, CO 80513
970-535-9400
 
 

From: Piantanida, David <Piantanida.David@epa.gov> 
Sent: Thursday, May 28, 2020 11:00 AM
To: Cantor, Tiffany <Cantor.Tiffany@epa.gov>; Cobb, David <cobb.david@epa.gov>; Patefield, Scott
<Patefield.Scott@epa.gov>; Pearson, Janice <pearson.janice@epa.gov>; Boeglin, Michael
<Boeglin.Michael@epa.gov>
Cc: Rathbone, Colleen <Rathbone.Colleen@epa.gov>; Russo, Rebecca <Russo.Rebecca@epa.gov>;
Wilwerding, Joseph <Wilwerding.Joseph@epa.gov>; Dean, Abigail <Dean.Abigail@epa.gov>;
Swanson, Amy <Swanson.Amy@epa.gov>; Castelli, Matthew <castelli.matthew@epa.gov>
Subject: COVID-19 National Tracking Spreadsheet: Please respond by June 2nd
 
Hello Tiffany, Janice, Mike, David and Scott – I am working w/ Amy Swanson and tracking
facility/companies that have applied specifically to the Agency’s Enforcement Discretion policy and
we have 19 such requests in our Region 8 database thus far.  As you’re aware, these facilities have
notified EPA of potential civil violations associated with an inability to comply with environmental
regulations or have notified EPA of COVID-19 impacts as affecting or potentially affecting the
performance of environmental requirements associated with already existing settlement



agreements in place at individual facilities.  The companies cited potential difficulties related to the
availability and safety of staff in completing inspection, monitoring and corrective actions associated
with terms that are unique to these agreements.
 
We also have a few circumstances where a facility has submitted notices (for federal consent
decrees, called “Force Majeure” notices) to EPA related to provisions specified in the existing
agreements intended to provide flexibility in instances where unforeseen circumstances can impede
or delay the completion of agreed-to actions. These provisions exist independent of the March 26
policy and are the typical mechanism for informing the agency when circumstances beyond their
control impede a company’s ability to comply within specified timeframes.
 
I need your assistance with locating the incoming emails for 17 of these requests and I have
outlined the requests below with the POC.  Let me know if you have the email, is it CBI, and
please forward the email to me.  I will include the email as a link in the spreadsheet.  We have

links for an incoming Phillips 66 letter from April 29th and an email from JoaQuin Manufacturing

from May 7th.
 
If you don’t have the email and/or the conversation occurred over the phone, please let me know
that. 
 
Thanks!!
 
Tiffany Cantor: (SDWA-PWS) Denny Menholt Honda, Red Lane Domestic Water, Inc.
 
Janice Pearson: (RCRA) Solvay

Scott Patefield: (CAA) Harvest Midstream, Phillips 66 from March 9th, PDC Energy, Tesoro,
ExxonMobil, and Sinclair (SWRC)
 
David Cobb: (FIFRA) Re Bath, Harmon and Sons
 
Mike Boeglin: (CWA), Dept of Veteran Affairs, City of Boulder, Boxedler Sanitation District, City of
Northglenn, and two with Cheyenne Crow Creek WWTP
 
 
David Piantanida, (303) 312-6200, cell: (720) 661-7482
State Oversight Liaison, Enforcement Coordinator, and ELMS Champion Trainer
ECAD, Region 8, US EPA
Denver, CO
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Jonathan H. Spergel
484-430-2309
jspergel@mankogold.com

Admitted in PA and NJ

May 20, 2020

Via Electronic Mail
Lauren Fischer
Assistant Regional Counsel
U.S. Environmental Protection Agency Region 2
290 Broadway, 16th Floor
New York, New York 10007-1866

Re: Riverton Project, Sayreville, New Jersey – CA/FO Request for Payment Schedule

Dear Lauren:

By way of this letter, Sayreville Seaport Associates Urban Renewal, L. P. (“SSA”) 
requests that the U.S. Environmental Protection Agency (“EPA”) agree to a five-month payment 
plan to pay the $200,000 civil penalty pursuant to the final Consent Agreement and Final Order 
(“CA/FO”) to be executed between EPA and SSA.  Specifically, SSA proposes that the $200,000 
civil penalty be satisfied through a payment of $40,000 per month for a five (5) month period, 
commencing thirty (30) days after the Effective Date of the CA/FO.  

The reason for this request for a payment plan is to allow SSA to more effectively 
manage cash flow associated with ongoing site remedial activities at the Riverton Project site.  In 
light of the worldwide COVID-19 pandemic that has had significant economic impact 
throughout the U.S. economy, SSA believe that it is critical to conservatively manage cash flow 
to ensure that SSA can continue to satisfy all of its remedial and permitting obligations at the site 
in a timely fashion, and the requested payment plan will meaningfully assist SSA in these efforts.
Once SSA and EPA reach agreement concerning the terms of the requested payment plan, SSA 
will be in a position to immediately execute the CA/FO.

401 CITY AVENUE, SUITE 901
BALA CYNWYD, PA  19004

TEL:  484-430-5700
FAX:  484-430-5711

WWW.MANKOGOLD.COM

A LIMITED LIABILITY PARTNERSHIP
FORMED IN PENNSYLVANIA

Partner responsible:
John F. Gullace (NJ)

Brenda H. Gotanda (HI)
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Thank you for all of your assistance in this regard, and please feel free to contact me 
should you have any questions.

Sincerely,

Jonathan H. Spergel
For MANKO, GOLD, KATCHER & FOX, LLP

JHS/pa



From: Perenchio, Lisa
To: Divya.Ramaswamy@shell.com; Jann, Stephen
Cc: Augustina.D-B@shell.com; Murphy, Elizabeth
Subject: RE: Shell Oil Company- Financial Assurance Documents - Indiana- CRI - Chicago
Date: Wednesday, April 29, 2020 4:56:05 PM

Hello Divya.
 
Susan Bodine, EPA’s Assistant Administrator for Enforcement and Compliance Assurance, release the
attached memorandum which explains EPA enforcement discretion in situations resulting from the
Covid-19 pandemic.  This temporary policy is retroactive to March 13, 2020. 
https://www.epa.gov/newsreleases/epa-announces-enforcement-discretion-policy-covid-19-
pandemic

Section B of the memo concerns routine compliance monitoring and reporting by regulated
entities.

The consequences of the pandemic may constrain the ability of regulated entities to perform
routine compliance monitoring, integrity testing, sampling, laboratory analysis, training, and
reporting or certification.

Entities should use existing procedures to report noncompliance with such routine activities,
such as pursuant to an applicable permit, regulation or statute. If no such procedure is
applicable, or if reporting is not reasonably practicable due to COVID-19, regulated entities
should maintain this information internally and make it available to the EPA or an authorized
state or tribe upon request. In general, the EPA does not expect to seek penalties for violations
of routine compliance monitoring, integrity testing, sampling, laboratory analysis, training,
and reporting or certification obligations in situations where the EPA agrees that COVID-19
was the cause of the noncompliance and the entity provides supporting documentation to the
EPA upon request.

After this policy is no longer in effect, the EPA expects full compliance going forward. In
general, absent exigent circumstances, the EPA does not plan to ask facilities to “catch-up”
with missed monitoring or reporting if the underlying requirement applies to intervals of less
than three months. For other monitoring or reports, such as those required on a bi-annual or
annual basis, when this policy is no longer in effect, the EPA expects facilities to take
reasonable measures to resume compliance activities as soon as possible, including conducting
late monitoring or submitting late reports. In some programs, there are sections or codes in the
reporting form in which a facility may indicate why it has not conducted the required sampling
and monitoring, and the EPA encourages facilities to include such information when
submitting any late reports.

If a submission to the EPA requires a “wet” signature of a responsible official, the EPA will
accept a digital or other electronic signature. The mere inability to obtain a “wet” signature
will not be considered a justification for failure to make a paper submission or certification.
We strongly encourage the regulated community use the EPA’s approved electronic reporting
mechanisms. For enforcement purposes, the EPA also will accept emailed submissions even if
a paper original is required.

If the COVID-19 pandemic will prohibit your facility from meeting the compliance
requirements of your permit, please reference the “Notification Requirement” Section (likely



Part I.E.9) of your permit.  You must send your correspondence to Elizabeth Murphy
(murphy.elizabeth@epa.gov), Enforcement and Compliance Assurance Division, Water
Enforcement Branch, Section 3 Chief, at which point enforcement discretion will be
considered.   Please be advised that when this temporary policy is no longer in effect and the
pandemic restrictions have been lifted, the EPA expects facilities to take reasonable measures
to resume compliance activities as soon as possible, including conducting late testing and/or
submitting late reports.   

From: Divya.Ramaswamy@shell.com <Divya.Ramaswamy@shell.com> 
Sent: Tuesday, April 28, 2020 9:55 AM
To: Jann, Stephen <jann.stephen@epa.gov>; Perenchio, Lisa <perenchio.lisa@epa.gov>
Cc: Augustina.D-B@shell.com
Subject: Shell Oil Company- Financial Assurance Documents - Indiana- CRI - Chicago
 
Hi Stephen/Lisa
 
We have initially requested extension for submitting physical copies of 2020 financial assurance

documents till 30th April. Now that the offices are not open, mailing the submissions is a challenge
(email submission already made).
 

Is it possible to extend the due date for submitting physical copies till May 31st. If the extension is
not possible, request you to let us know immediately, so that we shall mail only the physical copies
of the documents/pages which has to be signed by CFO/controller of the company and requires
notarization.
 
Regards,
Divya

From: Ramaswamy, Divya SSSCCH-FO/RRP 
Sent: Tuesday, April 7, 2020 6:46 PM
To: Jann, Stephen <jann.stephen@epa.gov>; Perenchio, Lisa <perenchio.lisa@epa.gov>
Cc: B, Augustina D SSSCCH-FO/RRP <Augustina.D-B@shell.com>
Subject: RE: Financial Assurance Documents - Indiana- CRI - Chicago
 
Hi Stephen/Lisa,
 
Please find attached EPA documents with respect to injection wells.
 
Regards,
Divya
From: Jann, Stephen <jann.stephen@epa.gov> 
Sent: Thursday, March 19, 2020 10:39 PM
To: Ramaswamy, Divya SSSCCH-FO/RRP <Divya.Ramaswamy@shell.com>; Perenchio, Lisa
<perenchio.lisa@epa.gov>
Cc: B, Augustina D SSSCCH-FO/RRP <Augustina.D-B@shell.com>; Perenchio, Lisa
<perenchio.lisa@epa.gov>





For your information, Dana Rzeznik has moved to a different part of the Agency and Cathy Stepp has
left the Agency, so you can remove them from your cc list. 
 

From: Divya.Ramaswamy@shell.com <Divya.Ramaswamy@shell.com> 
Sent: Thursday, March 12, 2020 3:21 AM
To: Perenchio, Lisa <perenchio.lisa@epa.gov>
Cc: Augustina.D-B@shell.com; Jann, Stephen <jann.stephen@epa.gov>; Rzeznik, Dana
<rzeznik.dana@epa.gov>; Stepp, Cathy <stepp.cathy@epa.gov>
Subject: Confirming address for Financial Assurance Documents - Indiana- CRI - Chicago
 
Hi Lisa,
 
May I request  you to confirm whether you are the contact with below address to send out filings
relating to injection wells owned or operated by Shell Catalysts & Technologies L.P and Shell
Chemical L.P.
 
Contact:
Lisa Perenchio
US EPA REGION 5 
77 West Jackson Boulevard 
Mail Code: R-19J 
Chicago, IL 60604-3507
312-886-3000
 
Regards,
Divya
 

From: Perenchio, Lisa <perenchio.lisa@epa.gov> 
Sent: Wednesday, February 20, 2019 9:31 PM
To: K, Kiren Kumar SSSCCH-FO/RR <Kiren-Kumar.K@shell.com>
Subject: RE: Confirming address for Financial Assurance Documents - Indiana- CRI - Chicago
 
Thank you.
 

From: Kiren-Kumar.K@shell.com <Kiren-Kumar.K@shell.com> 
Sent: Wednesday, February 20, 2019 1:44 AM
To: Perenchio, Lisa <perenchio.lisa@epa.gov>
Subject: RE: Confirming address for Financial Assurance Documents - Indiana- CRI - Chicago
 
Hi Lisa,
 
I checked into the filings of last year and it is relating to Criterion Catalyst Technologies LP related to
Shell Chemical LP in respect of injection wells, hence, as per your email shall be sending the
documents addressing it to you, thank you.



 
Regards,
 
Kiren Kumar K
Senior Team Manager - Local Statutory Reporting 
Shell Business Operations, Chennai
(: +91 9886724550
Email: kiren-kumar.k@shell.com
 
Shell India Markets Limited, 4A , 4th floor, RMZ Corp, RMZ Millennia, 
Kandanchavady, Perungudi, Chennai - 600 096, India.

 
 

From: Perenchio, Lisa <perenchio.lisa@epa.gov> 
Sent: Tuesday, February 19, 2019 8:23 PM
To: K, Kiren Kumar SSSCCH-FO/RR <Kiren-Kumar.K@shell.com>
Subject: RE: Confirming address for Financial Assurance Documents - Indiana- CRI - Chicago
 
Hello. 
 
We just spoke on the phone.  I do not know what CRI is, so I may have given you the wrong answer. 
If CRI refers to injection wells, then yes, I am the right person.   If it refers to some other kind of
facility, I would not be the right person.  If this is the case, I can try to find the right person for you. 
 
 

From: Kiren-Kumar.K@shell.com <Kiren-Kumar.K@shell.com> 
Sent: Monday, February 18, 2019 6:46 AM
To: Jann, Stephen <jann.stephen@epa.gov>; Perenchio, Lisa <perenchio.lisa@epa.gov>; Rzeznik,
Dana <rzeznik.dana@epa.gov>
Cc: wanda.kimbrell@shell.com; S.KizhamanaliRamado2@shell.com; Augustina.D-B@shell.com;
angie.moras@shell.com; Stepp, Cathy <stepp.cathy@epa.gov>
Subject: RE: Confirming address for Financial Assurance Documents - Indiana- CRI - Chicago
 
Hi,
 
As I haven’t got a response for the below email if one of you can confirm me the right contact for the
below mentioned purpose it will be of great help.
 
Regards,
 
Kiren Kumar K
Senior Team Manager - Local Statutory Reporting 
Shell Business Operations, Chennai
(: +91 9886724550
Email: kiren-kumar.k@shell.com
 
Shell India Markets Limited, 4A , 4th floor, RMZ Corp, RMZ Millennia, 
Kandanchavady, Perungudi, Chennai - 600 096, India.

 



 

From: K, Kiren Kumar SSSCCH-FO/RR 
Sent: Friday, November 16, 2018 12:35 PM
To: Stepp.cathy@Epa.gov
Cc: Kimbrell, Wanda S SEPCO-FUP/DA <wanda.kimbrell@shell.com>; Kizhamanali Ramadoss, Vanchi
KR SSSCCH-FO/RR <S.KizhamanaliRamado2@shell.com>; B, Augustina D SSSCCH-FO/RR
<Augustina.D-B@shell.com>; Moras, Angie A SEPCO-FUP/DA <angie.moras@shell.com>
Subject: Confirming address for Financial Assurance Documents - Indiana- CRI - Chicago
 
Hi Cathy,
 
I will be working with Wanda Kimbrell, just wanted to make sure that you are still the contact with
the below address for Shell Oil’s filing of Financial Assurance Documents with respect to Indiana-CRI
site in Chicago. Thanks.
 
Contact:
Cathy Stepp
USEPA REGION 5 
77 West Jackson Boulevard 
Mail Code: R-19J 
Chicago, IL 60604-3507
312-886-3000
 
Regards,
 
Kiren Kumar K
Senior Team Manager - Local Statutory Reporting 
Shell Business Operations, Chennai
(: +91 9886724550
Email: kiren-kumar.k@shell.com
 
Shell India Markets Limited, 4A , 4th floor, RMZ Corp, RMZ Millennia, 
Kandanchavady, Perungudi, Chennai - 600 096, India.
 



From: Waring, Linda
To: Remnek, Alexandre
Cc: Wong, Virginia
Subject: RE: COVID-19 and SIU sampling/inspections
Date: Monday, March 16, 2020 12:08:03 PM
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Thank you for this email.  Our inspector has been in contact with the facility and is hoping to get in
there today or tomorrow.    This industry is aware they need to allow access to our inspector and we
will follow up with an email or letter so this doesn’t occur at this industry in the future. 
 
I appreciate your quick response.  Our sampling crew is collecting samples today and I’ve been in
contact with the outside lab to make sure they can still analyze our samples.   So far all good for
today.  I guess in this situation we are day to day. 
 
Regards,
Linda
 
 
Linda Waring
Administrator I
Suffolk County Department of Public Works
Sanitation/Engineering
335 Yaphank Ave
Yaphank, NY 11980
Tel   (631) 852-4176
FAX(631) 852-5674
 
DISCLAIMER: The information contained in this transmission (including any attachments) may
contain confidential information, privileged material (including material protected by the attorney-
client or other applicable privileges), or constitutes non-public information. Any use of this
information by anyone other than the intended recipient is prohibited. If you have received this
transmission in error, please immediately reply to the sender and delete this information from
your system. Use, dissemination, distribution, or reproduction of this transmission by unintended
recipients is not authorized and may be unlawful.
 
 

From: Remnek, Alexandre [mailto:Remnek.Alexandre@epa.gov] 
Sent: Monday, March 16, 2020 11:50 AM
To: Waring, Linda
Cc: Wong, Virginia
Subject: FW: COVID-19 and SIU sampling/inspections
 

ATTENTION: This email came from an external source. Do not open attachments or click on links from
unknown senders or unexpected emails.

Linda,



 
Below is some of the commentary on the State Pretreatment Coordinator workgroup…just an FYI.  I
talked to Virginia, and I believe if they are open for business and you are open for business, you are
no different than any of their employees for having coronavirus (I would argue that you and your
staff are more knowledgeable of the risks and precautions to take compared to most people). 
Therefore, they should have allowed entry and this could lead to enforcement action. Or at the very
least, verbally saying that what happened last week is not acceptable. However, if push comes to
shove it might be difficult to get an administrative order…
 
We will follow up on the second part of your question, i.e. relaxing reporting, sampling and
inspection requirements. There needs to be a nation-wide policy on this, rather than an EPA Region
2 specific policy, so it might take a few days to iron this out.
 
Once again, we really appreciate you reaching out to us and bringing this to our attention.  Very
timely and very necessary. Thanks!!!
 
Alexi
 
Alexandre Remnek
Environmental Engineer
Pretreatment Expert
Unconventional Oil and Gas Regional Contact

NPDES Section
Clean Water Regulatory Branch, Water Division
Environmental Protection Agency, Region 2

290 Broadway
New York, NY 10007

Work: 212-637-3774
Fax: 212-637-3889
E-mail: remnek.alexandre@epa.gov
 

From: Utting, George <Utting.George@epa.gov> 
Sent: Monday, March 16, 2020 10:43 AM
To: Discussion forum for State Pretreatment Coordinators <statepretcoord@lists.epa.gov>
Subject: RE:[statepretcoord] COVID-19 and SIU sampling/inspections
 
If the plant is operating (i.e., not shut down), I would expect that inspectors should be able to enter
so long as they follow the same protocols as anyone else who is entering the plant. Are there
reasons why that would not be reasonable to expect?
 

From: Pickrel, Jan <Pickrel.Jan@epa.gov> 
Sent: Monday, March 16, 2020 10:36 AM



To: Discussion forum for State Pretreatment Coordinators <statepretcoord@lists.epa.gov>
Subject: RE:[statepretcoord] COVID-19 and SIU sampling/inspections
 
Natalie –
This certainly emphasizes the need to have accessible sampling ports outside the industry property
boundaries and within the POTW boundaries
 

From: Vinch, James <Vinch.James@epa.gov> 
Sent: Monday, March 16, 2020 10:04 AM
To: Discussion forum for State Pretreatment Coordinators <statepretcoord@lists.epa.gov>
Subject: RE:[statepretcoord] COVID-19 and SIU sampling/inspections
 
Yes in general if a regulated entity won’t provide access to search or inspect private property then
the regulator would need to obtain an administrative warrant.   Administrative warrants are
normally issued upon demonstration of reasonableness or that the search is being conducted
pursuant to a reasonable regulatory scheme, but I do not know how a court would look at the
reasonableness standard in light of the current pandemic.  They would have to consult their legal
counsel as to whether a warrant would be feasible under the circumstances.
 
Jim Vinch, Senior Attorney
U.S.EPA (2243A) │ Water Enforcement Division
1200 Pennsylvania Ave. N.W. │ Washington D.C. 20460
Phone: 202.564.1256
 
Confidentiality Notice - This communication is being sent to you by an attorney and is intended only for the individual(s) or
entity(s) to whom or to which it is addressed.  This communication may contain information that is proprietary, privileged, or
confidential or otherwise legally exempt from disclosure.  If you are not the named addressee, you are not authorized to read,
print, retain, copy or disseminate this message or any part of it.  If you have received this message in error, please notify the
sender immediately by email and delete all copies of this message.
 
 

From: MAUPIN, NATALIE <NMAUPIN@idem.IN.gov> 
Sent: Monday, March 16, 2020 9:39 AM
To: Discussion forum for State Pretreatment Coordinators <statepretcoord@lists.epa.gov>
Subject: [statepretcoord] COVID-19 and SIU sampling/inspections
 
Hi everyone.  I just received an email from an approved program that had a permitted SIU
contact them about site visits.  The email from the SIU to the POTW is below. 
 
As with many others we have decided to suspend visitation at all of our plants indefinitely due to the
current COVID-19 situation.  We have already had Microbac in this month so we will have those
results to pass along.  Hopefully by the time we need to test for April we will have more clarity on
the situation but, I wanted to give you a heads up.  Please let me know if you need us to do anything
or if you have any thoughts you need/want to share.
 
The POTW believes they may need to get an administrative warrant to complete sampling
and a site inspection, if required.  Thoughts?





For problems with this list, contact statepretcoord-Owner@lists.epa.gov
------------------------------------------

------------------------------------------
You are currently subscribed to statepretcoord as: Remnek.Alexandre@epa.gov

To unsubscribe, send a blank email to leave-1787505-
2640372.04d2f5a96d76bd18a13377e1bd82d4dd@lists.epa.gov
OR:
Use the listserver's web interface at https://lists.epa.gov/cgi-bin/lyris.pl to manage your 
subscription.

For problems with this list, contact statepretcoord-Owner@lists.epa.gov
------------------------------------------



From: Chase, Felicia
To: Murphy, Elizabeth
Cc: Perenchio, Lisa
Subject: Fw: MPU 52-2 MIT
Date: Friday, May 8, 2020 10:36:36 AM
Attachments: Outlook-lb0h3emx.png

Yes, I responded the same day... See forwarded message below.

Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

From: Chase, Felicia <chase.felicia@epa.gov>
Sent: Thursday, April 2, 2020 12:36 PM
To: Dan Nida <dnida@summitpetro.com>
Subject: Re: MPU 52-2 MIT
 
Thank you for your correspondence, I will add to the permit file.  We appreciate your
cooperation and look forward to hearing from you in the future regarding this compliance
demonstrations once we are able to resume business as usual and the national constraints
have been lifted. 

Take care, be safe!

Best,
Felicia Chase
Underground Injection Control Section
Permits Branch
Water Division (WP-16J)
U.S. EPA, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

From: Dan Nida <dnida@summitpetro.com>
Sent: Thursday, April 2, 2020 12:19 PM
To: Chase, Felicia <chase.felicia@epa.gov>
Subject: MPU 52-2 MIT
 
Felicia,
We will be postponing the MPU 52-2 (MI-111-2R-A001) until at least June 2020.  We would like this
well to be witnessed by JoAnne if possible when the restrictions are lifted.  I attached the most
current MIT.  We will run the MIT in June if we can get a gauge by then.  Thanks.
 
Respectfully,





From: Larson, Chris
To: Noles, Jordan
Subject: RE: RMP Audits due during COVID 19
Date: Tuesday, April 14, 2020 4:07:35 PM

Mr Noles,
 
I appreciate your quick response and attached memo.
 
Thank you for the guidance.
 
Chris Larson
 

From: Noles, Jordan <Noles.Jordan@epa.gov> 
Sent: Tuesday, April 14, 2020 1:47 PM
To: Larson, Chris <Chris.Larson@terracon.com>
Subject: RE: RMP Audits due during COVID 19
 
Mr. Larson,
 
I have attached a memo (COVID-19 Implications for EPA’s Enforcement and Compliance Assurance
Program) from the EPA. It gives guidance for this situation. It basically says if compliance is not
reasonably practicable, facilities should, among other things: identify the specific nature and dates of
noncompliance, identify how COVID-19 was the cause of the noncompliance, and document the
information, action or condition specified above.
 
I would say what you laid out in your email is the right approach, just make sure your client
documents the reason of non-compliance, if they are not able to complete any of the required
elements during the pandemic.
 
Let me know if you have any more questions.
 
Thank you,
 
Jordan Noles
404.562.9105
 

From: Larson, Chris <Chris.Larson@terracon.com> 
Sent: Tuesday, April 14, 2020 9:16 AM
To: Noles, Jordan <Noles.Jordan@epa.gov>; Groendyke, Todd <Groendyke.Todd@epa.gov>
Subject: RMP Audits due during COVID 19
 
Good morning,
 
I tried calling the 404-562-9150 number and keep getting disconnected. I found your contact
information on the https://www.epa.gov/rmp/epa-regional-rmp-contacts website.



 
I am working with a client of mine in Region 4 and their RMP program. They have a 3-yr audit that is
due to be completed by early June. Due to the current COVID-19 situation, there are safety concerns
regarding travel to and from the site in order to complete this audit. Is there any guidance from the
EPA regarding the completion of these audits? Should we attempt to complete as much as possible
remotely until travel is safe and finish it in person? Wait until the pandemic has subsided and or
relaxed federal/state guidance has occurred? Obviously if everything subsides prior to the due date
the audit will be completed on time.
 
Please let me know. I look forward to hearing back from you.
 
Chris Larson 
Staff Engineer - Chemical  
Terracon
13400 15th Avenue N, Suite A I Minneapolis, MN 55441 
D (763)-489-3153 I F (913)-541-8907 I M (218)-289-5740
Chris.Larson@terracon.com I terracon.com
 

Terracon provides environmental, facilities, geotechnical, and materials consulting engineering services
delivered with responsiveness, resourcefulness, and reliability.

Private and confidential as detailed here (www.terracon.com/disclaimer). If you cannot access the
hyperlink, please e-mail sender.





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 1 

5 POST OFFICE SQUARE, SUITE 100 
BOSTON, MA 02109-3912 

 
Sent via Electronic Mail (Dated as shown on electronic signature) 
 
Steven Contente, Town Administrator 
Town of Bristol 
10 Court Street 
Bristol, Rhode Island 02809 
scontente@bristolri.gov  
 
Re: Findings of Violation and Administrative Compliance Order  
 Docket No. CWA-AO-R01-FY19-14 
 
Dear Mr. Contente: 
 
I am writing in response to the letter to the U.S. Environmental Protection Agency dated June 29, 
2020 from Brian Wrigley at BETA Group, Inc. on the Town of Bristol’s behalf.  
 
This letter requests an extension to the requirement in the above-referenced Administrative Order 
for the filing of a Capital Improvement Plan by June 30, 2020 because of delays associated with 
the Town’s response to COVID-19. The Town is requesting an extension until November 30, 
2020 for the submission of this plan. With this letter, EPA is granting the requested extension.  
 
Please contact David Turin of my staff at 617-918-1598, or Tonia Bandrowicz, Senior 
Enforcement Counsel, at (617) 918-1734, if you have questions regarding this letter.    

Sincerely, 

 

 

Denny Dart, Chief 
Water Compliance Section 
Enforcement and Compliance Assurance Division 
 

CC:  Brian Wrigley, BETA, BWrigley@BETA-Inc.com  
Jose DaSilva, Bristol Supt. jdasilva@bristolri.gov  
Angelo Liberti, RIDEM, angelo.liberti@dem.ri.gov  
David Turin, turin.david@epa.gov 
Toni Bandrowicz, bandrowicz.toni@epa.gov 
 

NEIL HANDLER
Digitally signed by NEIL 
HANDLER 
Date: 2020.07.01 14:52:12 -04'00'



From: Humphris, Allison
To: Bragan, Mary Jo; Smith, Brian; Campbell-Dunbar, Shawneille; Castillo, Jairo
Subject: FW: City of Union City request for schedule modification for UCMR 4 Monitoring
Date: Tuesday, April 7, 2020 5:12:42 PM
Attachments: oecamemooncovid19implications.pdf

-----Original Message-----
From: Humphris, Allison
Sent: Tuesday, April 7, 2020 5:10 PM
To: Tera Bloom <tbloom@unioncityga.onmicrosoft.com>
Cc: UCMR sampling coordinator <UCMR_sampling_coordinator@epa.gov>
Subject: RE: City of Union City request for schedule modification for UCMR 4 Monitoring

Tj,
In response to your request regarding a schedule modification for UCMR 4 monitoring and per the attached
COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program policy signed on 3/26/2020 by
Susan Bodine, Assistant Administrator for EPA’s Office of Enforcement and Compliance Assurance, the EPA
appreciates that Union City is making every effort to comply with its environmental compliance obligations for
UCMR 4 monitoring. EPA is also in receipt of Union City’s detailed explanation as to why the PWS is now out of
compliance with the UCMR 4 requirement to complete all monitoring by 12/31/20. In general, the EPA does not
expect to seek penalties for violations of routine compliance monitoring in situations where the EPA agrees that
COVID-19 was the cause of the noncompliance and the entity provides supporting documentation to the EPA upon
request. After this policy is no longer in effect, the EPA expects full compliance going forward.

Please email the UCMR sampling coordinator at UCMR_sampling_coordinator@epa.gov as soon as possible, and
provide the following information in your email: PWS Name, PWSID, your reason for needing a schedule change
and your new anticipated sample start dates.

AM1 & AM2 should begin as soon as possible to reduce the number of samples taken after the deadline (12/31/20).
Your AM3 schedule can be revised, but must be completed in 2020 (8 sampling events, collected every 2 weeks for
4 consecutive months between March and November).

Please cc: me on your request so that the Region will have complete documentation of the status of Union City’s
non-compliance with UCMR 4 and the PWS’s continued efforts to minimize that non-compliance going forward.

Thanks, Allison

Allison Humphris
Drinking Water Section
Water Division, USEPA Region 4
P:(404)562-9305 / F:(404)562-9439

-----Original Message-----
From: Tera Bloom <tbloom@unioncityga.onmicrosoft.com>
Sent: Tuesday, March 31, 2020 9:40 AM
To: Humphris, Allison <Humphris.Allison@epa.gov>
Subject: RE: City of Union City request for schedule modification for UCMR 4 Monitoring

Allison,

We (as everybody) are in a situation with the C-19 that put us even further behind with starting the UCMR4 report. 
We have been requesting quotes from labs/ vendors.  We are required to get 3 quotes and are waiting on our last one
so we have failed to take any samples. We are not going to make our deadline.  After "in place sheltering" for a
week due to the possibility of some employee's kids being exposed the C-19 we are now working furlough days. 



We understand how imperative it is to complete these UCMR4 and we understand the importance of ensuring our
citizens receive quality water.  Can you give me any advice on how to proceed? I was told by a potential vendor to
ask for another extension into January 2021 but I know the deadline is December 2020. Any advice is helpful. 

Thanks,

Tj
470-389-2473 (c)

-----Original Message-----
From: Humphris, Allison <Humphris.Allison@epa.gov>
Sent: Sunday, March 15, 2020 5:28 PM
To: Tera Bloom <tbloom@unioncityga.onmicrosoft.com>
Cc: Rodney Landrum <rlandrum@unioncityga.org>
Subject: RE: City of Union City request for schedule modification for UCMR 4 Monitoring

CAUTION: This email originated from outside the City of Union City. Maintain caution when opening external
links/attachments

Hi Tj,
The list of labs on the UCMR 4 website is the complete list of EPA-approved labs. Labs must request approval and
complete a rigorous approval process for UCMR 4, so not all states have approved labs.
Unfortunately, there doesn't appear to be an approved lab in GA. There is one in KY (McCoy & McCoy
Laboratories, Inc.), but that may not help much.
Thanks,  Allison

-----Original Message-----
From: Tera Bloom <tbloom@unioncityga.onmicrosoft.com>
Sent: Wednesday, March 11, 2020 11:01 AM
To: Humphris, Allison <Humphris.Allison@epa.gov>
Cc: Rodney Landrum <rlandrum@unioncityga.org>
Subject: FW: City of Union City request for schedule modification for UCMR 4 Monitoring

Good Morning!

I was looking at the list of labs provided by the EPD and so far we are looking at utilizing one in Florida.  Before we
proceed would you happen to know if there is a lab that meets EPD's requirements that is in GA.   I noticed the list
doesn't have all the states listed.

Thank You,

Tj

From: Tera Bloom
Sent: Thursday, March 05, 2020 11:07 AM
To: Humphris, Allison <Humphris.Allison@epa.gov>
Cc: Rodney Landrum <rlandrum@unioncityga.org>
Subject: RE: City of Union City request for schedule modification for UCMR 4 Monitoring

Allison,

Thank you so much.  I definitely will reach out.

Thanks Again,



TJ

From: Humphris, Allison <Humphris.Allison@epa.gov<mailto:Humphris.Allison@epa.gov>>
Sent: Thursday, March 05, 2020 11:00 AM
To: Tera Bloom <tbloom@unioncityga.onmicrosoft.com<mailto:tbloom@unioncityga.onmicrosoft.com>>
Cc: Rodney Landrum <rlandrum@unioncityga.org<mailto:rlandrum@unioncityga.org>>; Lonnie Ferguson
<lferguson@unioncityga.org<mailto:lferguson@unioncityga.org>>
Subject: RE: City of Union City request for schedule modification for UCMR 4 Monitoring

CAUTION: This email originated from outside the City of Union City. Maintain caution when opening external
links/attachments

Tera,
Thank-you very much. I can see that the requested schedule modification was approved. Please feel free to contact
me if additional questions arise during the sampling process.
EPA appreciates Union City's participation in UCMR 4.

Allison Humphris
Drinking Water Section
Water Division, USEPA Region 4
P:(404)562-9305 / F:(404)562-9439

From: Tera Bloom <tbloom@unioncityga.onmicrosoft.com<mailto:tbloom@unioncityga.onmicrosoft.com>>
Sent: Thursday, March 5, 2020 9:45 AM
To: UCMR sampling coordinator
<UCMR_sampling_coordinator@epa.gov<mailto:UCMR_sampling_coordinator@epa.gov>>
Cc: Humphris, Allison <Humphris.Allison@epa.gov<mailto:Humphris.Allison@epa.gov>>; Rodney Landrum
<rlandrum@unioncityga.org<mailto:rlandrum@unioncityga.org>>; Lonnie Ferguson
<lferguson@unioncityga.org<mailto:lferguson@unioncityga.org>>
Subject: City of Union City request for schedule modification for UCMR 4 Monitoring

1.) PWS City of Union City
2.) ID:  1210010
3.) The City of Union City is requesting a schedule modification for the 2020 reporting period.  Due to the passing
of our previous Water Supervisor and changes in administration this a Monitoring Report we were unaware of until
now.
4.) We are currently in the process of looking at the requirements as well as an outside source to contract with to
obtain samples and ship them to Pace Analytical Services in Florida to perform the testing.  We are expecting a start
date of April 6th.

We are also setting up our SDWARS account today and will proceed from there if you need any additional
information please feel reach out to us.

Thank You,

[T]
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Wenner, Rebecca

From: Wenner, Rebecca
Sent: Monday, May 18, 2020 7:22 AM
To: Lauren Taylor
Cc: Weekley, Erin; Buckner, Edwin
Subject: RE: Viega Request for Information

An extension until July 31, 2020, is granted. 
 
The ownership question would be about the company structure.  Who owns the company, is  it public or private, and if it 
is a subsidiary, then who is the parent company. 
 
Rebecca Wenner 
USEPA/Region 7/ ECAD/CB/RCRA 
11201 Renner Blvd. 
Lenexa, Kansas 66219 
Phone: 913-551-7644 
E-mail: wenner.rebecca@epa.gov 
 

From: Lauren Taylor <Lauren.Taylor@erisolutions.com>  
Sent: Friday, May 15, 2020 4:20 PM 
To: Wenner, Rebecca <wenner.rebecca@epa.gov> 
Subject: Viega Request for Information 
 
Good afternoon Rebecca, thank you again for your time this morning! 
 
As discussed, Viega has been impacted by the COVID‐19 pandemic, resulting in reduced operations and staffing. 
Currently the employees are working reduced work schedules and protocols have been established to minimize 
unnecessary interactions which are limiting available personnel to aid in the collection of data. Viega is also working on 
return to work plans for their multiple offices; however, these have not yet been finalized. Due to the unforeseen end to 
this pandemic and some limitations to assess necessary records, we kindly request an extension to July 31, 2020 to 
complete all the line items on the Request for Information received on May 6, 2020. Viega will continue to work 
diligently to provide information as it becomes available.  
 
Lastly, we had some questions related to number 2 on the List of Requested Information. Would you please advise at 
what level of ownership you are requesting for (a) through (c)? Would this be the site in question, the parent company, 
or the legal portion of the parent company? Any clarification would definitely be appreciated! 
 
Thank you again and please let me know if the extension is acceptable. 
 
Have a great weekend! 
 
Lauren Taylor 
Senior EH&S Consultant  
ERI Solutions LLC 
Direct: (316) 927‐4262 
Cell: (720) 937‐1119  
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……………………………………………………………….. 

       
 
NOTICE:	This	e‐mail	message	and	all	attachments	transmitted	with	it	contain	confidential	and	proprietary	business	information	owned	by	ERI	Solutions	LLC.	and	intended	solely	for	
the	use	of	the	addressee.	If	the	recipient	of	this	message	is	not	the	intended	person	or	entity,	you	are	hereby	notified	that	any	reading,	dissemination,	distribution,	copying,	or	other	
use	of	this	message,	its	contents,	hyperlinks,	and	attached	files	of	any	kind	is	strictly	prohibited.	If	you	have	received	this	message	in	error,	please	notify	the	sender	immediately	by	a	
reply	to	this	electronic	mail	message	and	delete	this	message	and	all	copies	and	backups	thereof.	All	rights	to	the	information	contained	in	this	e‐mail	are	reserved	by	ERI	Solutions	
LLC 
 



From: Dave Madden
To: Storm, Pamela
Cc: Groendyke, Todd; Morgan Ruppe
Subject: RE: Docket No. CAA-04-2020-003(b) - W.H. Bass, Inc.
Date: Monday, May 18, 2020 4:23:02 PM

Good morning Ms. Storm,
 
We will proceed with paying the fine as established. I signed the document and my CA, Morgan
Ruppe, is mailing it back for processing. The directions said to not pay it until we get confirmation
back that our signed copy was received. If that is incorrect please advise.
 
Thank you
 
Sincerely,
David Madden
 
W.H. Bass Inc.
11300 Johns Creek Parkway
Suite 100
Duluth, GA  30097

(678) 987-5752  fax
 

From: Storm, Pamela <Storm.Pamela@epa.gov> 
Sent: Wednesday, May 13, 2020 4:08 PM
To: Dave Madden <dmadden@whbass.com>
Cc: Storm, Pamela <Storm.Pamela@epa.gov>; Groendyke, Todd <Groendyke.Todd@epa.gov>
Subject: RE: Docket No. CAA-04-2020-003(b) - W.H. Bass, Inc.
Importance: High
 
Mr. Madden,
 
I hope that this e-mail finds you doing well. EPA has considered the letter that you sent requesting
reconsideration of this case.
While EPA is not willing at this time to drop this case, if you now believe that the $8,602 settlement
that you previously agreed to is not a penalty that W.H. Bass can afford, you can claim an inability to
pay the penalty. If this is something that you wish to do, please let me know. W.H. Bass will need to
submit 5 years of corporate tax returns along with the inability to pay claim. Our financial experts
will then determine what penalty W.H. Bass, Inc. can afford to pay without jeopardizing its business.
 
Please let me know if W.H. Bass, Inc. would like to submit an inability to pay claim for this penalty.
 
Please call me if you have any questions.
 
Thank you,

(b) (6)



Pamela Storm (404) 562-9197
 

From: Dave Madden <dmadden@whbass.com> 
Sent: Friday, April 03, 2020 1:05 PM
To: Storm, Pamela <Storm.Pamela@epa.gov>
Cc: Dave Lee <dlee@whbass.com>; Morgan Ruppe <mruppe@whbass.com>
Subject: Docket No. CAA-04-2020-003(b)
 
Good afternoon Ms. Storm,
 
I hope you and your family are well in this difficult time. I am attaching a letter respectfully
requesting reconsideration of a case. Please see attached. I am mailing a copy to Mr. Russo as I do
not have his e-mail.
 
Thank you for your consideration,
 
 
Sincerely,
David Madden
 
W.H. Bass Inc.
11300 Johns Creek Parkway
Suite 100
Duluth, GA  30097

(678) 987-5752  fax
 
 

(b) (6)



From: McFadden, Kelly
To: McClintock, Katie; Jencius, Morgan; Marshalonis, Dino
Cc: Familiare, Christopher S.; Hardesty, Doug
Subject: RE: EPA Forms
Date: Monday, April 13, 2020 1:45:08 PM
Attachments: image001.jpg

image002.gif

Update:
 
Chris was able to talk with Elizabeth, Yakama Tribal Env Mgr (as well as JD, YFP CFO) last week and
said the enforcement division has been informed of the situation (but did not commit to you getting
back with them). 
 
They understand that:

The TV Permit cannot be administratively extended and once it expires in September the
facility would be operating without a permit if a new one can’t be issued in time.
They need to submit an application as soon as possible in order for us to start working on a
new permit.

 
She said that the tribe is working very limited hours (a few hours a week) and that the previous mgr
that worked on the permit is no longer with the company. 

 
 
Kelly McFadden, Branch Chief
U.S. EPA Region 10
Air Permits and Toxics Branch
1200 - 6th Avenue, Suite 155, 15-H13
Seattle, WA 98101
206-553-1679
 

From: McClintock, Katie <McClintock.Katie@epa.gov> 
Sent: Monday, April 13, 2020 10:29 AM
To: McFadden, Kelly <McFadden.Kelly@epa.gov>; Jencius, Morgan <jencius.morgan@epa.gov>;
Marshalonis, Dino <Marshalonis.Dino@epa.gov>
Cc: Familiare, Christopher S. <familiare.christopher@epa.gov>; Hardesty, Doug
<Hardesty.Doug@epa.gov>
Subject: RE: EPA Forms
 
Kelly, I am not sure when we will be able to respond.  I’m cc’ing Morgan for his thoughts on
appropriate response and Dino to track the request.
 

 Katie McClintock
Section Chief
Air Toxics and Enforcement Section
Enforcement and Compliance Assurance Division

(b) (5) Deliberative



U.S. EPA Region 10
1200 Sixth Ave, Suite 155
Mail Code 20-C04
Seattle, WA 98101
Phone:  (206) 553-2143

 
 

From: McFadden, Kelly <McFadden.Kelly@epa.gov> 
Sent: Friday, April 10, 2020 1:33 PM
To: McClintock, Katie <McClintock.Katie@epa.gov>
Cc: Familiare, Christopher S. <familiare.christopher@epa.gov>; Hardesty, Doug
<Hardesty.Doug@epa.gov>
Subject: FW: EPA Forms
Importance: High
 
Katie,
I’d like for Chris to reply back to Elizabeth today that the Air Compliance Section will be in contact
with her soon. 
 
It’s important that YFP knows that their TV permit expires on 9/29/20 and cannot be administratively
extended because the statute requires a complete application 6 months prior to expiration.  The
agency cannot provide an extension. Since this is a tribally owned facility, the enforcement office can
decide what to do if they continue operating without a permit.  Please encourage them to get an
application in ASAP. 
 
Thank you
 
 
Kelly McFadden, Branch Chief
U.S. EPA Region 10
Air Permits and Toxics Branch
1200 - 6th Avenue, Suite 155, 15-H13
Seattle, WA 98101
206-553-1679
 
 
 

From: Hardesty, Doug <Hardesty.Doug@epa.gov> 
Sent: Friday, April 10, 2020 11:37 AM
To: McClintock, Katie <McClintock.Katie@epa.gov>
Cc: McFadden, Kelly <McFadden.Kelly@epa.gov>; Familiare, Christopher S.
<familiare.christopher@epa.gov>
Subject: FW: EPA Forms



 
Katie,
 
I just left you a voice message about this email (and a voice message Elizabeth left for Chris F). I’d
like to point Elizabeth to the right person to discuss relief due to Covid for a late renewal application
for Yakama Forest Products (due 3/29, but not yet rec’d). Can you tell me who that should be? The
email string below provides a little background on the situation.
 
It would be best to get back to her today.
 
Doug Hardesty
208.378.5759
Air Permit Program Lead
Air Permits & Toxics Branch, Air & Radiation Division, Region 10, U.S. EPA
950 W Bannock St, Suite 900, Boise, Idaho 83702
 

From: Elizabeth Sanchey <Elizabeth_Sanchey@Yakama.com> 
Sent: Friday, April 10, 2020 11:46 AM
To: Familiare, Christopher S. <familiare.christopher@epa.gov>; JD Mann <jd@yakama-forest.com>;
'Steve Rigdon' <steve@yakama-forest.com>
Cc: Account Rep <accountrep@yakama-forest.com>; Terry Connolly <terry@yakama-forest.com>;
Noelle Saluskin <Noelle_Saluskin@Yakama.com>; Hardesty, Doug <Hardesty.Doug@epa.gov>;
McFadden, Kelly <McFadden.Kelly@epa.gov>
Subject: Re: EPA Forms
 

Hello Christopher,

 

I just left you a voicemail. I wanted to talk with you about requesting an extension for
the Title V permit. Due to COVID, both YFP and Yakama Nation are working with
skeleton crews, much like EPA, a lot of us are working from home which as you know
adds addition difficulty trying to get things processed.

 

Please give me a call on my cell phone at  

 

Thank you. 

 

Elizabeth Sanchey

Yakama Nation

(b) (6)



604 W. 4th Ave. Suite D

P.O. Box 151

Toppenish, WA 98948

509-865-5121 ext 6038

 cell

From: Familiare, Christopher S. <familiare.christopher@epa.gov>
Sent: Thursday, April 9, 2020 2:30:50 PM
To: JD Mann; 'Steve Rigdon'
Cc: Account Rep; Terry Connolly; Elizabeth Sanchey; Noelle Saluskin; Hardesty, Doug; McFadden,
Kelly
Subject: RE: EPA Forms
 
JD,
 
As I mentioned in our phone call earlier this morning, I have attached a copy of YFP’s initial title V
application package that was submitted to Region 10.
 
Please don’t hesitate to reach out to me if you have any questions or concerns.
 
 
 

 
 

 

Christopher Familiare
Environmental Engineer | Air Permits and Toxics Branch
U.S. EPA Region 10
1200 6th Ave, Suite 155, 15-H13
Seattle, WA 98101
(206)-553-1250 | familiare.christopher@epa.gov
 

 
 

From: Familiare, Christopher S. 
Sent: Thursday, April 9, 2020 10:54 AM
To: JD Mann <jd@yakama-forest.com>; 'Steve Rigdon' <steve@yakama-forest.com>
Cc: Account Rep <accountrep@yakama-forest.com>; Terry Connolly <terry@yakama-forest.com>;
Elizabeth Sanchey@Yakama.com; Noelle_Saluskin@Yakama.com; Hardesty, Doug
<Hardesty.Doug@epa.gov>; McFadden, Kelly <McFadden.Kelly@epa.gov>
Subject: RE: EPA Forms
 
Hi JD,
 
Thank you for the response, however this is not the correct information that I was inquiring about.
As stated in 40 CFR 71.5(a)(1)(iii), I am requesting a digital copy of Yakama Forest Products title V air
operating permit renewal #2 application that was due by March 19, 2020, 6 months before the

(b) (6)



expiration of the current permit which expires on September 29, 2020. Please see the attachment
reminder letter, dated March 4, 2020, to YFP’s General Manager, Steve Rigdon, from EPA R10’s Air
Permits & Toxics Branch Chief, Kelly McFadden.
 
Forms for a title V renewal application can be found at: https://www.epa.gov/title-v-operating-
permits/epa-issued-operating-permits .
 
YFP’s current title V permit (No. R10T5120000) can be found at: https://www.epa.gov/caa-
permitting/yakama-forest-products-title-v-air-permit 
 
Please let me know if you have any questions, comments or concerns. Thank you.
 
 
 

 
 

 

Christopher Familiare
Environmental Engineer | Air Permits and Toxics Branch
U.S. EPA Region 10
1200 6th Ave, Suite 155, 15-H13
Seattle, WA 98101
(206)-553-1250 | familiare.christopher@epa.gov
 

 
 

From: JD Mann <jd@yakama-forest.com> 
Sent: Wednesday, April 8, 2020 12:12 PM
To: Familiare, Christopher S. <familiare.christopher@epa.gov>; 'Steve Rigdon' <steve@yakama-
forest.com>
Cc: Account Rep <accountrep@yakama-forest.com>; Terry Connolly <terry@yakama-forest.com>
Subject: EPA Forms
 
Hello Christopher,
 
Here are the copies of the forms plus a copy of the check we sent in.
Let me if know if you need anything else.
 
Thank you,
 
 
JD Mann
CFO
Yakama Forest Products
3191 Wesley Rd. - P.O. Box 489
White Swan, WA 98952
Phone:  509-874-2901     Fax:  509-874-8884
 




